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REJOINDER OF ISRAEL 


INTRODUCTION 


0.01 This is the Rejoinder of Israel filed pursuant to the decision 


of the Tribunal made on 12 October 1987. 


0.02 This Rejoinder is divided into two principal Parts, followed by 


formal Conclusions. 


0.03 Part One consists of three Chapters. The first contains General 
Observations; the second introduces four additional items of evidence which 
touch the Egyptian argument at critical points; the third examines the 
Egyptian case in summary form, basing itself on the summary presented by 
Egypt, in the Conclusions of the Egyptian Counter-Memorial, of the 


categories of evidence it has offered in support of its location for BP91. 


0.04 Part Two contains a detailed response to the Egyptian 
Counter-Memorial. This is divided into five Chapters which correspond with 


the main substantive parts of the E/CM. 


0.05 The Conclusion contains Israel’s formal submissions. It is 
appropriate to recall at this point that Israel maintains its submission, 
made in Part II of its Counter-Memorial and formally expressed in the 


Conclusions thereto, that Egypt has in its Memorial changed the case which 


pe 
it undertook to present to the Tribunal and that its new claim is, 


therefore, inadmissible. 


0.06 Because this Rejoinder is a response to the E/CM, and follows 
closely the order of presentation of arguments in that eading, it is 
necessarily affected by the repetitious character of that pleading. As can 
readily be seen from the Table of Contents the E/CM frequently touches upon 
the same point several times from different angles and it is difficult in 
the present Rejoinder to avoid comparable repetition and overlap. However, 
because in the various contexts in which points may be repeated the 
direction of approach differs, the Tribunal is respectfully invited, when it 
comes to an item which looks familiar from earlier treatment, not to assume 


that exactly the same things are being said. 


0.07 The main text of the Rejoinder is accompanied by an Appendix in 
which Israel submits its views regarding a possible itinerary which the 
Tribunal may wish to follow when it visits the area affected by the dispute. 
Israel believes that personal observation of the points indicated is 
important. 

0.08 In addition, Israel submits three exhibits. One is a short 
videotape that can be played on an appropriate video player. This is 
intended to present in a conveniently reviewable form the visual 


geographical information which is identified in the Appendix. 


aA 

0.09 The second and third exhibits consist of two models of the area. 
One, on a horizontal scale of 1:10,000 and a vertical scale of 1:2,500, 
shows the whole of the area of Wadi Taba from the Gulf of Aqaba northwards 
to the Mofrak area. The second, on a rather larger scale, horizontally 
1:2,500 and vertically 1:1,000, shows only the lower (or southern) part of 
Wadi Taba, from the area of BP 90 southwards to the Gulf of Aqaba. These 
models have been prepared in accordance with the conventions generally 


applicable to such constructions. (1) 


0.10 Israel wishes to explain the "Caution" which appears on the 
first page of the Table of Contents. Generally speaking, in most pleadings 
the headings given to the various divisions are expressed in terms 
supportive of the case of the Party presenting the pleading. In the present 
situation, however, because this Rejoinder (hereinafter occasionally 
abbreviated to "I/R"), follows so closely the order of presentation in the 
E/CM, it is likely to be to the convenience of all concerned if the headings 
in this Rejoinder follow wherever possible those in the E/CM. But this 
should not be taken as adoption by Israel of the terms or spirit of those 


headings. 


| The source for the first model is Map No. 3 attached to the I/M; the 


source for the second is Map No- 4 attached to the I/M. 
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PART ONE 


CHAPTER I. GENERAL OBSERVATIONS 


A. The pretence that Israel’s case is artificial and Egypt’s is not 


1.01 The Tribunal will no doubt have observed in the language and 
style of the E/CM a petulance of expression which suggests that Egypt sees 
itself in these proceedings as an affronted party whose indubitable rights 
to a particular boundary are in some way being groundlessly infringed by an 
insupportable Israeli claim. The E/CM refers to "the extreme paucity", "the 
extreme poverty" and "the frailty" of Israel’s evidence (E/CM, paras. 1.01 
and 1.03); it impugns the genuineness of Israel’s claim, asserting that "the 
situation is not one in which Israel had a prior claim in which it believed 
to the point of backing that claim with construction work on territory 
Israeli genuinely believed to belong to it" (E/CM, para. Ve O7)i3) it scarcely 
restrains an allegation of bad faith when it says that "If BP91 had been the 
only disputed pillar ... it would have been virtually impossible to avoid an 
accusation of bad faith" (E/CM, para. 1.08); and it goes on to assert that 


the Israeli case is "fabricated" and "artificial" (E/CM, para. 7.01). 


1.02 Egypt invites comparison of its Memorial with that of Israel: 


"The two Memorials offer a marked contrast” (E/CM, para. 1.07). By 


implication, Egypt is claiming for its case the very qualities which it 


maintains are absent from the Israeli pleadings. It seeks, in effect, to 


25 
seize the high ground - not merely the physical altitude of BP91E but also 
the moral advantage of an injured innocent. The mise en scene which Egypt 


thus tries to establish is an illusion. 


1.03 Article II of the 1979 Peace Treaty between Israel and Egypt is 
the first time that Egypt’s position in Sinai has been established beyond 
legal doubt. It takes not a moment to see from the map attached to the 
correspondence respecting the Turco-Egyptian Frontier in the Sinai Peninsula 
published July 1906 (see Annex 123) that even in 1906 Turkey considered that 
Egypt’s rule ended if not at the line Rafah-Suez then at the line Rafah-Ras 
Mohammed. Even in the period after 1906 the legal basis for an Egyptian 
claim to sovereignty extending to the Administrative Separating Line was not 


seen as beyond question (1) 


1.04 There is, therefore, no question here of Egypt being confronted 
by some measure of territorial aggrandisement designed to deprive it of a 
significant area of its historical heritage. At Taba itself there has been 
no real or visible commitment of Egyptian national resources or sign of 
Egyptian activity: no population; a blind spot in the Egyptian census; no 


human habitation other than a so called "customs house" manned by a _ few 





1 For example, in 1926 Egypt concluded an agreement with Italy relating to 
the boundary with Libya. The publication by the Egyptian Ministry of Foreign 
Affairs of the text of this Agreement was accompanied by a map, called 
Document No. 7, which showed the north-eastern boundary of Egypt as running 
from Rafah to Suez. (See Annex 122). That the publication was soon withdrawn 
from circulation does not alter the fact that at that date Egypt’s 
boundaries were not so certainly known that a mistake could not be made in 
its Foreign Ministry. 
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soldiers; access by road dependent upon passage through the territory of 
Palestine from Egypt - and even when independently achieved after 1979, only 
by reason of a road built by Israel during its occupation of Sinai; no 
economic activity at all. And in the area east of Taba, between it and 
BP91E, the only Egyptian "presence" ever has been the "rest house" 


"prepared" in 1931-32. (1) 


1.05 What then is the basis for that pretence of injury which so 
colours the Egyptian pleadings? If the line of the boundary were genuinely 
clear and favourable to Egypt, one might have understood its attitude. But 
the line is not clear. True, Egypt appears to have been so convinced in 1986 
of the correctness of its position that upon its initiative and at its 
insistence the Compromis was worded so as to require the precise prior 
specification of claimed locations and the unprecedented imposition upon the 
Tribunal of a limitation of choice to the competing locations so identified. 
So it was Egypt that chose to commit itself beyond possibility of reversal 


to the location of the final pillar of the boundary at BP9IE. 


1.06 For Egypt, all appears to have been certain and beyond 
contradiction. The final pillar of the boundary stood at BP91E - there and 
nowhere else. Yet when it came to proof and that assertion had to be 
justified, Egypt’s case - when stripped of misconceptions, irrelevancies, 


exaggeration, errors and omissions - rested on only two items. The first was 





1 Whether the use of this resthouse was Timited to British officials in the 
Egyptian service or extended also to British officials in the Palestine 
Administration is not clear. 
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a number of maps, all of which can be traced to one cartographical source, 
the so-called Newcombe series of maps, themselves based upon an incomplete 
survey and with the boundary line in the southernmost section imposed on the 
map not by a surveyor on the ground but by some mapmaker hundreds if not 
thousands of miles distant who had no access to the relevant territory and 
no basis for knowing what the true situation was. The second item, 
completely contradictory of the first, consisted of the Parker photograph of 
the construction of a pillar at a location both different and distant from 
the location indentified as BP9IE. Whatever effect those photographs may 
have upon Israel’s claim (and that is discussed both in I/CM, paras. 
4.122-4.126 and later in this Reply), their effect upon Egypt’s claim is 


inescapably devastating. 


1.07 It is devastating, first, because the Tribunal is empowered to 
decide, at Egypt’s behest, only upon Egypt’s selected location, BP91E, while 


the photographs point to another location altogether. 


1.08 It is devastating, secondly, because Egypt’s confident and 
unwavering assertions of title - and the associated pretensions of injury 
and outrage - are all based on BP9IE despite the evident and visible 
existence until at least the 1960’s of the Parker pillar. Egypt surely 
cannot suggest that it had not seen the pillar before 1967 or that it 
misunderstood the character of the pillar - for neither suggestion would 
conform with the idea of any real Egyptian presence in the area. In such 
circumstances what credibility can attach to the Egyptian claim and to the 


basis for that claim, namely, the 1915 ("Newcombe") map which does not 
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terminate at the Parker pillar? What basis can there be for Egypt to pretend 
that Israel’s claim is less genuine than Egypt’s when Egypt shows every sign 
of not knowing where BP91 was placed? If Egypt does not know, why should it 
imply that Israel should know better? In 1981 Israel concluded that the 
Newcombe family of maps, because of their non-conformity as regards BP91 
with the terms of the 1906 Agreement and their lack of a sound survey basis, 
could not be regarded as identifying the location of the recognised 
international boundary between Egypt and the former mandated territory of 
Palestine. Israel considered that that boundary had been recognized in 
terms, not of pillars, but of the line delimited and demarcated in 1906. 
Moreover, Israel recalled that with the exception of the period 1907-1914, 
the border had never until 1979 divided two independent States in a 
condition of peace with one another. In Israel’s opinion the line demarcated 
in October 1906 had in all probability terminated at approximately the 
granite knob, at a point of intervisibility with BP90; otherwise, it could 
only have terminated at the next similar point of intervisibility further to 


the west, namely, near the dom palms and the well. 


B. The Role of Law and Fact 


1.09 At one and the same time, Egypt complains of Israel’s "almost 
total neglect of any statement of the applicable Jaw" (E/CM, para- 1.21) and 
of Israel’s "misplaced reliance” on the 1906 Agreement (E/CM, p- & 
sub-heading "C" and paras. 1.11-1.12). Egypt prefers to present the case as 
one of "evidence" and then within that oversimplified framework to argue 


(quite wrongly) that Israel’s evidence is "€rail" (E/CM, paras- 1.01-1.03)- 
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1.10 Egypt demonstrates a significant nervousness about recourse to 
the 1906 Agreement. This is understandable. The 1906 Agreement is bad for 
Egypt. In particular, it prescribes a boundary line demarcated by 
intervisible pillars. Moreover the line of the 1906 Agreement is the line 
which Britain, as the State principally concerned, "recognized" in 1926 as 
the international boundary between and Egypt and Palestine. (See I/M, pp- 
56-63, esp. pp. 57-58, paras. 6.7-6.10). At the ‘time Egypt accepted 


Britain’s "recognition" of the boundary in these terms. 


1.11 In an attempt to escape from the dominance of the 1906 
Agreement, Egypt says that Israel’s approach “is essentially a reversion to 
the position adopted by Israel in the course of negotiating the Compromis, a 
position rejected by Egypt and therefore not adopted in the Compromis." 
(E/CM, para. 1.11.) Israel does not accept that the positions adopted by 
either Party in the course of the negotiations can control the 
interpretation of the words which were eventually incorporated into the 
Compromis. There is no reason why Egypt’s position in negotiations should 
decide the meaning of the words any more than should Israel’s position in a 


different sense. 


1.12 Israel has presented in its Memorial (paras. 5.1-5.10) its 
interpretation of the question put forward to the Tribunal. It is clear that 
as a matter of the plain words of Article II of the Compromis the Tribunal 
must determine the recognized international boundary between Egypt and the 
former mandated territory of Palestine if it is to be able to decide upon 


the location of the boundary pillars. The task of the Tribunal is not one of 


=10e 
mere enquiry into facts about the location of pillars - and Egypt’s line of 


argument in its pleadings to date has not seriously sought to question this. 


1.13 Nor can the Tribunal disregard the additional words which follow 
the reference to the boundary in Article II of the Compromis: "... in 
accordance with the Peace Treaty, the April 25 Agreement, and the Annex". 
Each of these instruments is a legal text and requires interpretation. The 
reference to the Peace Treaty necessarily takes one to the definition of the 
boundary in Article II of the Peace Treaty and that, in its turn, by its 
reference to "the recognized international boundary between Egypt and the 
mandated territory of Palestine" takes one back to the period of the Mandate 


and, by virtue of British reference thereto, in its capacity as Mandatory 


Authority, one arrives at the 1906 Agreement. 


1.14 It is absurd for Egypt to argue as it does (in E/CM, para. 1.11) 
that "Israel has no standing to question the interpretation or application 
of the provisions of the 1906 Agreement by the original Parties". Asking and 
answering questions about the interpretation and application of that 
Agreement are precisely what this case is about. Unless the Tribunal 
determines what the original parties agreed and did, there is no way in 
which it can dispose of the dispute placed before it. This is a matter which 
affects the identification of the task of the Tribunal and Israel will 


return to it in fuller detail later (see below, para. 4.01). 


Alte 

1.15 Generally, the Egyptian case may be characterized as one in 
which a few arguments are repeated in a variety of guises, thus attempting 
to make up in bulk for what they lack in force. At the same time, there is 
an imprecision about the Egyptian argument which is baffling and 
frustrating. What exactly is Egypt’s argument in support of BP91E? Is it 
that a pillar was actually built there? If so, no evidence of construction 
has been produced. Is it that a pillar actually was there? If so, what is 
the evidence? Is Egypt saying that the British (Newcombe) maps of 1915 and 
thereafter actually evidence the presence of the pillar at BP9IE or that 
they merely manifest a claim that the boundary ends there, even in the 
absence of a pillar? Is Egypt relying on evidence that it demonstrated in 
1922 an official presence on the west side of Wadi Taba at the dom palms and 
the bir as supporting a claim to a boundary pillar at BP91IE rather than at 


BP91I (GK)? 


1.16 Questions of this basic character are not addressed in the 
written pleadings so far filed by Egypt. This may well be due to Egypt’s 
failure to distinguish between its claim to Taba on the west side of Wadi 
Taba (undisputed) and its claim to a boundary with Israel some distance away 
on the eastern heights overlooking Wadi Taba. Perhaps now that Egypt has a 
third opportunity to consider its position and to identify the issues which 
Israel's case raises for it, it will be able in its Rejoinder to grapple 


directly with the points that matter. 
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C. The Egyptian pretence of normality, 1948-1979 


1.17 The E/CM persists in the belief that regard may be had to the 
conduct of the Parties inter se after 1948, while totally excluding 
recollection of the facts that Egypt both considered itself as in a state of 
war with Israel and refused to recognize Israel as a State until the 
conclusion of the 1979 Peace Treaty. The treatment of facts occurring during 
those years of war in the same way as if they had taken place during a 
period of peaceful relations governed by the normal rules of law is as 
legally unsound as it is practically unrealistic. It is unnecessary for 
Israel at this stage to repeat the submissions it has made on this point in 


its Counter-Memorial (1/CM, paras. 3.09-3.40, pp. 29-43). 


1.18 However, to put the facts of the matter beyond any possibility 
of doubt the following passages from Egyptian official statements, 


additional to those set out in the I/CM, warrant quotation: 


= in the Security Council, on 24 May 1967, in relation to Israel’s 
freedom of navigation through the Gulf of Aqaba, the Egyptian representative 
said: 


"78. The Israelis claim that they have right to navigate in the 
Gulf. This we proclaim is without foundation, --- 

79. Historically, the Gulf has been under continued and 
uninterrupted Arab domination for over one thousand years. It has 
always been a national inland waterway subject to absolute Arab 
sovereignty --- 

80. ... since the Gulf of Aqaba has only three legitimate 

littoral States, namely, Saudi Arabia, Jordan and the United 

Arab Republic, all of which are in a state of war with Israel , 
the three legitimate littoral States in the Gulf of Aqaba have a 
right recognized by public international law to ban the vessels of 


an enemy. 


Sice 
81. It certainly will be argued that the Israelis have a port in 
the Gulf. But even that presence lacks legitimate foundation sinus 
(UNSCOR, 1343rd mtg, paras. 78-81, 29 May 1967) (Annex 124) Gl) 

- in the plenary session of the General Assembly on 13 December 1971, 

the Egyptian representative said: 
"There are no international boundaries between Egypt and Israel. 
There have not in the past been international boundaries between 
Egypt and Israel ... (U.N.G.A.O.R. 26th Session, 2015th Plenary 
Meeting, para. 92, p- 9, 13 December 1971) (Annex 125) 

1.19 These are yet further indications of the Egyptian attitude 
towards Israel between 1948-1979, namely, that somehow relations with Israel 
were ouside the law; Israel was a non-State. Under such conditions, Egypt 
cannot pretend that anything done by Israel can affect the legal status or 
condition of the boundary. Egypt is totally precluded from turning to the 
ordinary rules of peacetime international law for the purpose of assessing 


the effect upon the boundary of the conduct of Israel during the period 


1948-1979. 





1 See also paras. 52 and 82 of the same Statement (in Annex 124) to the 
effect that in occupying Umm Rash Rash, at the head of the Gulf of Aqaba, 
Israel was "annexing" territory which did not belong to it. This does not 
comport with the Egyptian claim that there was an established boundary with 
Israel terminating at BP91E which Israel was bound to recognize. 
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CHAPTER II. IMPORTANT ADDITIONAL EVIDENCE 


2.01 During the period since the exchange of Counter-Memorials there 
have come to the attention of Israel four items of evidence of sufficient 
interest to justify their presentation to the Tribunal at this early point 


in the Rejoinder of Israel. 


A. The Turkish guns at Taba, 1913 


2.02 The first item evidences the existence of a Turkish police or 
frontier post in the bed of Wadi Taba at the south-western end of the 
granite knob, west of the location of BP9IE, during the period before 
1914. It thus goes to show that, contrary to the Egyptian argument that the 
boundary was established by the conduct of the Parties at BP91E, the 


boundary was in fact maintained in the bed of the Wadi. 


2.03 In the course of checking Egyptian citations, Israel was led to 
a source of which it had previously been unaware - the Sudan Intelligence 
Reports (See E/CM, Annex 2) (1). In the Report for April 1913 (not cited by 


Egypt) the following appears at Pp. 6: 





] Within the framework of the British military presence in Egypt and Sudan 
at that time, the Sinai came within the area of the Sudan Intelligence. The 
Governor of the Sinai and other officers reported regularly to it. The 
Reports may, therefore, be taken as direct evidence of the highest value. 
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"SINAI PENINSULA 

It is reported that the Turkish posts at Rafah, K. Yunis and Um 
Amid have been increased, and that a Pasha and two guns have 
arrived at Akaba. The guns are said to have been placed in 
position at Taba and on J. Bereio ..." (Emphasis supplied; Annex 
126) 


2.04 This statement can only reflect an accepted Turkish presence 


at Taba at that date. Otherwise the Report vould undoubtedly have been 
expressed in terms of surprise or concern, and steps would have been taken 
to protest at the Turkish presence. The question remains, of course, as to 
what was meant by "Taba". It could have meant Taba on the west side of the 
Wadi, i.e. near the well and the dom palms. But this is unlikely because, 
when Egypt came to announce its intention to establish a post there in 1914, 
there appears to have been no clash with Turkey. Or it could have meant 
"Taba" at the extreme eastern side of the wadi, i.e. a locality east of the 
eastern exit from the Wadi. But this also is unlikely since it would have 
made little sense in those days for the Turks to bring up a gun to command 
the narrow coast road, as opposed to using it to command the wadi bed 
against a potential attacker. Much the most likely location for the gun is 
at the Turkish post as identified in both Meistermann and Baedeker. (See 


below, paras. 5.42-5.48 and 5.67) 


B. Frontier cairn on the shore at Ras Taba, 1936 





2.05 On the next page following this there is an enlargement of a 


photograph (1) which appears between pp. 92 and 93 of the volume entitled 





1 A photograph of the whole page in which the photograph was printed, actual 
size, appears on the page next following the photograph. 
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66. Western shore of the Gulf of ‘Aqaba near Nuwetba' at Terabin 
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Western Arabia and Red Sea in the series of Geographical Handbooks 


prepared by the British Naval Intelligence during the Second World War (1). 


The actual preparation of this Handbook was carried out by the Oxford 
sub-centre of the Naval Intelligence Division under the direction of their 


Professor of Geography in the University of Oxford. 


2.06 As can be seen, the photograph (which will sometimes hereinafter 
be called for convenience "the Naval Intelligence photograph") is entitled 
"Egyptian frontier post at Taba". The text opposite the page in the volume 
states: 

"On the long southward-projecting promontory of Taba, 5 miles 
south of the Palestine police-post, is an Egyptian post, on the 
frontier between Egypt and Palestine, which is marked by a 
cairn."(2,3) 

2.07 There can be no doubt that this is a photograph of the Taba 
area. This is established by the fact that in the centre of the middle 
background can be seen the dom palms in their distinctive shape. To their 


north (i.e. to their right in the photograph) can be perceived, though 


somewhat indistinctly, the building which is variously called the Egyptian 





1 See Annex 127 


2 A cairn is correctly defined in the E/M, p- 316, n. 65, as a "pyramid of 
stones". 


3 Advance notice of intention to introduce this material was given to the 
Agent of Egypt by a letter from the Agent of Israel dated 1 January 1988. 
(See Annex 128) 
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"police post", "customs house" or "frontier post" and which is illustrated 
in the photograph that appears following p. 52 of the E/CM and also in I/CM, 


Figure 5 following p. 26. (1) 


2.08 The photograph has been taken from the east, since a stretch of 
the shore can be seen on the left hand (south) side. The building in tne 
right foreground appears to be the rest house that is very clearly marked on 
the map in the Egyptian Map Atlas, No. 10-2, with the letters "RH" and which 
is referred to in greater detail in paras. 5.63-5.68 below. Behind the house 
there is an outcropping of rock, which is the south-west corner of the 


granite knob. 


2.09 The cairn marking the frontier, of which the text speaks, is the 
pyramid of stones on which there is a white mark in the shape of a Y. It 
stands approximately midway between the rest house and the shore at a point 


which is intervisible with BP91. 


2.10 The photograph is estimated to have been taken around 1936 the 
date of which is consistent with the approximate date of manufacture of the 
car in the foreground, which looks as if it was made some time in the early 


1930’s. 





1 The differing juxtaposition of the building and the palm trees in the two 
photographs is explained by the different angles from which the photographs 
were taken. 
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2.11 The photograph and the related text have been found in the 
course of preparing the response to the E/CM, p. 59, para 336. It will be 
recalled that the I/M set out in para. 8.83, pp. 140-141, a number of items 
supporting the alternative Israeli contention that BP91I is at Bir Taba. One 
of these items (no. 31, at the top of p. 141) was an excerpt from the 
another volume in the same series of British Naval Intelligence Geographical 
Handbooks, on Palestine and Transjordan (see I/M, Annex 81), which stated 
(at p.l) that the boundary of Palestine ran "From Akaba along the gulf to 
Bir Taba and then north-westwards" and repeated the statement at p. 522. In 
responding to this, the E/CM, p. 59, para. 3.36, suggested that "it is worth 
looking closely" at I/M, Annexes 81, 81A and 82 (1) and then went on to say 
that "the initial error appears to have been made in the pamphlet on 
’Palestine and Transjordan’ prepared by the Naval Intelligence Division in 
December 1943". No indication was given in the E/CM of the basis on which it 
alleged that the Naval Intelligence publication was in "error" (2). It is 
difficult to see how anyone who could have described a 620 page hardback 
volume as a "pamphlet" would have been sufficiently closely acquainted with 


it to have been able to perceive any error! 





1 Respectively, an extract from the Naval Intelligence Handbook on 


Palestine and Transjordan (see next page), the Beeley note of 16 
September 1945 and the Gomme note of 17 September 1945. 


2 The nearest the E/CM gets to supporting the allegation is in footnote 23 
on p. 60 where it says: 


"|. That this was an error is confirmed by the fact that the 1943 
British Map (Egyptian Memorial, Map Atlas, Nos 10-1 and 10-2) was 
compiled by the same group and, as can be readily seen, the 
boundary thereon ends to the east of Bir Taba and Wadi Taba .." 


The suggestion that the Geographical Handbook and Map 10 were "compiled by 
the same group" is pure invention. The map was, as stated in its bottom 
right-hand corner, "Compiled, drawn and reproduced by 514 C. Fd. Survey 
Coy., R.E. May 1943". Nothing could be more different from the Naval 
Intelligence sub-unit which, according to the Preface to the Geographical 
Handbook, prepared that volume. See para. 2.05. above. 
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2.12 It was in the course of checking these Egyptian assertions that 
this other volume in the same series of Geographical Handbooks, on Western 
Arabia and the Red Sea, came to be examined and revealed the text and 


photograph here reproduced. 


2.13 The place from which the photograph was taken has been 
{dentified in an aerial photograph of the area taken in 1943 (Annex 116). 
For ease of comparison, the features in this aerial photograph have been 
numbered. These numbers correspond with those used to mark the features in 
an additional copy of the Naval Intelligence photograph which appears as 
Annex 117. It has not been possible to take a contemporary photograph from 
the same location because the trees, hilltops and fences associated with the 


beach facility known as "Rafi Nelson’s Village" obscure the line of view. 


2.14 Clearly the Naval Intelligence photograph is a significant 
addition to the evidence supporting the Israeli case. Correspondingly, it 
weakens the position of Egypt. Hitherto the essence of the Egyptian case was 
the depiction of the boundary on certain maps, coupled with the Parker 
photographs. None of this (or, indeed, of the other material produced by 
Egypt) could, when read together, sustain Egypt’s commitment to BP91E. But 
the impact of the Parker photographs - while destructive of BP9IE - was, if 
taken at face value, also to some extent prejudicial to BP9II - even though 
the photographs themselves could not prove for how long or for how 
continuously the pillar stood - in that they suggested that the first 
pillar, marking the southern terminus of the boundary, was constructed both 


upon a hill and east of the granite knob. Those photographs did not, of 
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course, reduce the force of the requirement of intervisibility; neither 
could they diminish the impact of the evidence of the presence of a Turkish 
post in the Wadi after 1906 or of the identification of the boundary 
terminus in the Egyptian Statistical Yearbook, 1909, or, indeed, of the rest 
of Israel’s positive case based upon the interpretation and application of 


the 1906 Agreement. 


2.15 Now, however, the Naval Intelligence photograph clearly shows a 
frontier marker down on the seashore at a position just south of the 
south-western tip of the granite knob and intervisible with BP90. Whether it 
marks the actual location of BP91I, or is an even closer seaward indication 
of the boundary running from BP90 to BP91I which originally stood close to 
it on the western end of the granite knob itself, is a matter on which 
Israel cannot pretend to be able to express a firm opinion. In truth it 
could be either. But even if the cairn marked the site of BP91I it would 
still lie within the area in which Israel in August 1986 indicated that 
BP91I "approximately" lay (1). And it seems to be rather more than casual or 
mere accident that the new photograph should show a frontier cairn so close 
to the position thus previously identified by Israel by reference to other 


objective factors. 


2.16 The new photograph therefore rather changes the situation. Its 
genuineness cannot be in doubt. It appears in an official publication of the 


British Government prepared long before the present dispute arose. No matter 





1 See Israel’s Description Card for BP91I (GK), E/M, Annex 2. An enlargement 
of the photograph on this description card is Annex 120 hereto. The location 
corresponding to the cairn is marked with an arrow. 
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how critically one may examine it, four objective facts about it are 


inescapable: 


(i) the photograph exists, is genuine and shows a stone cairn close to 
the seashore just southwest of the granite knob and within the area of the 
polygon by which in August 1986 Israel sought to indicate the location of 


BP91I (GK) for the purposes of the Annex to the Compromis; 


(ii) the photograph was accepted by those who prepared the Handbook 
as showing the terminus of the frontier between Egypt and Palestine at Bir 


Taba; 


(iii) the photograph was taken in 1936; 


(iv) the location of the cairn is intervisible with BP90 and is, 
indeed, on a direct extension - albeit a very short one - of a line of 


intervisibility drawn from BP90 to the western end of the granite knob. 


2.17 The significance of the Naval Intelligence photograph is 
enhanced when it is studied alongside the photograph which appears following 
this page (and of which a fold-out enlargement appears as Annex 118). This 
is an "oblique" aerial photograph (i.e. one taken at angle to the subject, 
rather than from directly overhead) taken by Mr. Matson, a Swede who lived 
for a long time in Jerusalem, who took many photographs in Palestine and 


eventually left his collection to the Library of Congress. The photograph 
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(hereinafter called "the Matson photograph") is believed to have been taken 
somewhat earlier than the Naval Intelligence photograph, probably about 
1934, certainly after the preparation of the guest house from "an old 
building" in 1931-32 and the installation of the telegraph line to the 
police post - see below, paras. 5.63-5.68; and 3.12 and 5.62 respectively. 
In Annex 118, a copy of the Matson photograph has been marked with numbers 
of features corresponding with those in Annexes 116 and 117. At that time 
the police post looked slightly different. It was not fully whitewashed and 
the upper part, which was later crenellated (see I/CM, Fig. 5 following p. 
26) had at that time a plain edge. This can be seen from the photograph in 
Annex 119 which is taken from an Egyptian book by Captain Rifaat el Gohari, 
an officer of the Egyptian Artillery, entitled Views of the Eastern Desert 


and Sinai, published in Cairo in 1936. 


2.18 The interest of the Matson photograph lies in the corroboration 
it provides of the features in the Naval Intelligence photograph. In 
particular, the Matson photograph shows something like a cairn between the 
rest house and the sea corresponding to the same feature in the Naval 


Intelligence photograph and the Aerial Photograph. 


2.19 The new evidence, dating as it does from 1936, speaks to the 
position of the boundary at the period to which Egypt in its Memorial and 
Counter-Memorial attaches the greatest importance, namely, 1922. and 
following. Egypt has stressed that what matters is not the theoretical 


location of the boundary as it was established by the terms of the 1906 
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Agreement but its actual location as demonstrated and accepted or 
"recognized" by the relevant States at and after the "critical date". Now 
the Tribunal has before it evidence that the terminus of the boundary as 
seen by British Naval Intelligence during the period of the Mandate was at a 
cairn on the shore next to the granite knob - and, of course, this view was 
reflected in the thinking of the Foreign Office. The Tribunal may properly 
regard Egypt as now carrying an even heavier burden of proving that the 


proper location of BP91 was not in this proximity. 
2.20 The Naval Intelligence photograph also fits in with much of the 
other evidence in the case and explains some evidence which was hitherto not 


easily comprehensible. 


2.21 One may recall first that nothing in either Owen’s Report (1) 





1 Owen’s Report (I/M, Annex 3): 


- At p. 7: "Ninety intervisible pillars were erected on the boundary 
line from the Mediterranean at Rafeh to the Gulf of Akaba at 
Wadi Taba ..." (1/M, Annex 3, p. 24) 


- On the same page he specifies the location of the final pillar as "Ras 
Taba on the Gulf of Akaba". 


- On p. 8: "We continued erecting the poles early on the 17th October, 
placing the last pole at sunset that day at Ras Taba." 
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or Wade’s Report (1) indicates that the final post was placed on an 
elevation. The language that each used is fully consistent with a boundary 


terminus on the shore of the Gulf of Aqaba at Ras Taba. 


2.22 The E/M introduces references to the experience of two 
travellers as being of interest "since their accounts contain material which 


is relevant to the location of the boundary pillar at Taba" (E/M, para. 


6.112). 


2.23 The first of these was H.J. Llewellyn Beadnell (2). 


2.24 The presence of the cairn on the shore explains two passages in 
Beadnell’s book that have hitherto been difficult to understand. Beadnell, 
it will be recalled, was a very senior official of the Egyptian Survey 
Department who in 1927 published a book, The Wilderness of Sinai , 


recording his travels during an "exploration" that extended over a two year 





1 Wade’s Report (I/M, Annex 4): 
- At p. 53: "Just at sunset the last point was placed on Ras Taba ..." 


- At p. 56: "The remaining beacons were erected at suitable points on the 
east cliffs of Wadi Taba, and at the point where they strike the Gulf 
of Aqaba. These were chosen by the Commissioners and technical 
assistance was not necessary." 


- At p. 65: The same as at p. 56. 


- At p. 67: "The Topography of the Boundary". At Taba are two wells of 
brackish water, and two or three dom palms standing on a small 
gravel-covered plain." Comment: Why should Wade have thought this 
description pertinent to the topography of the boundary if, as Egypt 
contends, the terminus was so far distant from the features described? 


2 The second traveller was Miss Plowden (see E/M, para. 6.114-116). But her 
contribution, at any rate in relation to the frontier cairn now under 
consideration is so marginal as not to justify comment at this point. 
Reference will be made to Miss Plowden’s book in paras. 3.45 and 8.53 
below. 
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period including the year 1922 which Egypt asserts is the critical date. The 
relevant passages are quoted by Egypt itself. (The actual quotation appears 
in E/M, para. 6.113.) Previously, in the absence of knowledge of an actual 
cairn close to Bir Taba, Beadnell’s reference to his "objective, the 
boundary cairn at Bir Taba" seemed to be rather out of line with what was 
known. Now the photograph makes clear what he had in mind, namely, the cairn 


on the seashore to be seen in the photograph. 


2.25 The second puzzling item in Beadnell’s narrative followed a few 
lines later. After reporting that he passed Geziret Faraun he continued: 
"... Four miles further on we reached Taba, where I was able to 
tie my survey to the penultimate beacon, the position of which was 
determined years ago by an international boundary commission." 
The only way that he could "tie" his survey "to the penultimate beacon", 
which is BP90, was on a basis of intervisibility (1). This could not be 


achieved from either BP9IE or the Parker location, but could be done from 


the cairn or the western end of the granite knob. 


C. The 1946 Palestine Survey Map, Sheet 3 


2.26 Egypt has made much of two points: (i) the role of maps, and 
especially of the Newcombe family of maps (i.e. those deriving from TSGS No. 
2230, E/Map Atlas, Maps 8-1 to 8-8, especially the last) as indicative of 


the terminus of the boundary at BP91E; and (ii) the allegation that the 





1 He could not have intended to refer to either BP9IE or the Parker pillar 
(assuming that they then stood ) as "the penultimate pillar", since neither 
is visible from the cairn. It is, indeed, rather surprising that so 
experienced, informed and careful an observer should have failed to note the 
presence of BP91E and of the Parker pillar. If either of those structures 
had been standing at that time they would have been clearly visible to him 
as he entered Wadi Taba from the south-west. His silence on the subject, if 
not an assertion that they were not there, certainly raises a question as to 


their presence. 
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Newcombe family of maps were accepted without question throughout the period 
of the Mandate. There has now come to the attention of Israel a map of 
Palestine compiled, drawn and printed by the Survey of Palestine in 1946 
during the period of British Administration of the Mandate. The map is 
described as "Palestine 1:250,000 Sheet 3". The compilation note in respect 
of the "Western half", which is the half lying west of 35 of longitude 
reads: 
"1:250,000 SINAI, G.S.G.S. 2230 1912-14. Roads and tracks revised 
1938, 1941, 1942. Detail over a strip of 300 sq. kms. previously 
unsurveyed, from Gulf of Aqaba to Ein Ghadyan, supplied by 
Government Geologist" (1). 


A copy of the map at its original scale is Annex 1l4a. An enlargement of the 


area around Taba is Annex 114b. 


2.27 The interest of the map lies in the manner in which the 


boundary line in the southernmost sector is drawn. 


- The line runs straight from BP90 to the seashore and does not end on 


any elevation; 


- It does not bend to the east, as in the earlier maps belonging to the 


Newcombe family; 





1 Ein Ghadyan lies in the Wadi Araba about 35 km north of the Gulf of Aqaba. 
Thus a strip of 300 km could not be more than 10 km wide. It is therefore 
unlikely that the Government Geologist’s additional detail would have 
covered the Taba area. 
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- As it approaches to within about 500 metres of the sea, the broken 
blue line which depicts Wadi Taba turns east and crosses the boundary 


line before turning south again towards the sea. The boundary as depicted 





is thus some 300 metres west of the wadi bed, whereas of course BP9IE isa 


considerable distance east of the wadi bed. 


2.28 There is no reason why this map should be accorded any less 
weight in assessing the contribution of maps to this case than any other 
British or Palestine Mandatory map; and it contradicts the presentation of 


the terminus of the line argued for by Egypt on the basis of the 1915 map. 


D. The 1967 Egyptian Map 


2.29 Egypt’s position in this case is openly and absolutely 
contradicted by another map which has come to the attention of Israel. This 
is an Egyptian 1:50,000 map drawn and printed by the Military Survey 
Administration (for the relevant portion, see Annex 115a.) in 1967. It shows 
each boundary pillar. A reproduction of the area around Taba in original 
colours appears in Annex 115b. Without accepting the accuracy of the 
location of those pillars as regards those that are in dispute in this case, 
Israel notes that in the southernmost part of the line, BPs 89 and 90 can be 
readily identified. From BP90 the line then runs to a location which 
corresponds approximately to BP9IE. But the line does not end there. At that 
point it turns markedly to the southwest to reach another pillar so close to 


the sea that it is marked as lying between the road and the sea. Surely in 
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the face of such a map as this Egypt is quite precluded from arguing that 
BP91E is the final pillar or that BP91E is so close to the sea that it may 
be regarded as being on the shore without the need for extension to a _ true 


final pillar. 


2.30 It hardly needs saying that Israel does not accept the validity 
of the line thus drawn here. It is mentioned to show that the Egyptian case 


is entirely lacking in consistency. (1) 


2.31 It may be added that alongside the boundary line in Arabic are 
the words: "Border drawn in 1906". In other words, the boundary for which 
this map invites "recognition" is not the line as demarcated by pillars but 


the line as drawn in 1906. That line does not end at BP9IE. 








1 The map may be compared with the following statement in the E/M: 


"Nowhere is there any evidence in the records dating from 1906 of 
any change of direction from the beacons erected on the eastern 
cliffs above Wadi Taba to a further beacon on the seashore". (E/M, 
para. 4.108). 
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CHAPTER III. SUMMARY EXAMINATION OF EGYPT’S CASE 


3.01 Egypt presents in its Conclusions a six-page summary of the 
categories of evidence which it maintains support its view of "the crucial 
question of where the boundary pillars were located in 1922". (E/CM, p. 201 
and following). Given the place of this summary in the E/CM, it may be 
presumed that Egypt has here outlined its case in the manner which it deems 
most favourable to itself. It is, therefore, entirely proper, in seeking a 
way to comment succinctly on Egypt’s case within a framework of its own 


choosing, to scrutinize on this summary. 


3.02 In so doing, it will be convenient to follow the order of 
Egypt’s summary; and this leads to an opening comment of a general kind. 
Egypt has, in this summary, put the whole weight of its case upon facts - 
facts or conduct which in Egypt’s submission show what the position was in 
1922. Israel must say at once that it does not conceive the question in such 
narrow terms. Its own rather different, positive view of the case has been 
set out at length in the I/M and I/CM and will not be repeated now. But 
limiting itself for the moment to Egypt’s own manner of presentation, Israel 
is bound to ask: What specific point is Egypt seeking to prove? It says that 


it is trying to prove a position in 1922 . Yet the first two, and 
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presumably the most important, headings in the summary relating to British 
and Egyptian conduct, are limited to the period after 1922. Only the third 
heading specifically relates to the period before 1922; and that is 
restricted to Ottoman conduct pre-1917. There is no mention of pre-1917 
British or Egyptian conduct. After that there is a presentation of Israel’s 
conduct since 1948 - but no reference to Egypt’s conduct, or lack of it, in 
that same period. And there then follow, in no apparent logical order, three 
further headings on Maps (without restriction of period), the attitude of 
the international community (without explanation of relevance) and, lastly, 
a jumble of supplementary evidence. All this is hardly the reflection of the 
virtually self-evident case which Egypt has so far pretended to have. And it 
is, of course, almost totally neglectful of the existence and content of a 
treaty, the 1906 Agreement, controlling the conduct of the interested 
Parties ever since 1906, as well as of the conduct to which Israel points in 


support of its own position. 


3.03 This said by way of preface, Israel now turns to the headings of 


the Egyptian summary. (1) 


1 In addition, each item has also been numbered for ease of reference to it 
elsewhere in this Rejoinder. 
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A. "Evidence of Great Britain’s conduct as Mandatory Power in relation 


to the boundary, post 1922" (E/CM, p. 201) 


Ms - "Britain’s recognition that the boundary had not been changed 
since 1906 and could not be changed except with Egypt’s 
agreement." (E/CM, p. 201) 

3.04 Comment : This distorts the nature and effect of British 
"recognition". What Britain recognized was a line , not the location of 
individual pillars. See House of Commons Answer, 1925, I/M, para. 6.7, p- 
57 and the letter to Egypt of 25 June 1926: 


"... the Palestine and Egyptian frontier as defined in the year 
1906 will be in no way affected by the delimitation of the 


frontiers of the mandated territory of Palestine", (I/M, para. 
6.10, p. 58.) 
The recognition of a boundary by reference to "a line ... defined in 1906" 


(the language of the 1925 Parliamentary answer) is not recognition of the 
location of the pillars of that line or of some de facto boundary. In 
particular, it does not determine that the line went through BP91E. It means 
that the recognized line is what was written down in the 1906 Agreement - 


controlled by the concept of intervisibility. 


3.05 At the same time, it is also important to take note of the fact 
that one element in this item of Egyptian evidence is the contention that 
the boundary "could not be changed except with Egypt’s agreement". Clearly 
that is so - but it is not a one-way proposition. If the boundary could not 
be changed after 1922 without Egypt’s agreement, equally it could not be 
changed before 1922 without Turkey’s agreement. It is axiomatic that a 
situation deriving from a treaty can only be changed by the agreement of the 


parties. And if there is any suggestion that the situation established by 
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the 1906 Agreement was subsequently changed, then Egypt must show, as it has 
not yet shown, the valid consent of the relevant authorities. 

2 - “British 1941-43 Trig. List No. 144, prepared by the Survey 
Directorate." (E/CM, p. 201) 

3.06 Comments : (i) Neither the E/M and E/CM, nor their Annexes, 
ever identify any actual survey of the area on which the Trig. List was 
based. All that Egypt has produced is a list of a number of trig. points 
without any supporting survey notes or records. In the absence of evidence 
of a specific survey noting a surveyor’s observation of the location of the 
pillar, it can only be assumed that the List in question was based, at any 
rate so far as BP91 is concerned, on the so-called Newcombe surveys of 
1913-1914. Therefore the identification of the location of BP9I1E with an 
elevation of 298 ft must flow directly and entirely from the Newcombe survey 
and can be no more accurate than that survey. Egypt has yet to produce any 
evidence of that Survey or of the manner in which the survey records were 
converted into the 1915 maps. Given the manifest contradition between the 
map and the Parker photograph in relation to the terminus of the boundary, 


the accuracy of the map is clearly open to question. 


(ii) But one point cannot be neglected now and has already been stated 
in the I/CM, Part II, paras. 2.01-2.33, pp. 8-25: if, as is contended by 
Egypt and is not denied by Israel, there stood a pillar at the Parker 
location on 31 December 1906 and again in the 1960’s (but not necessarily 


continuously in between) which Egypt now maintains is the "first" or 
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terminal boundary pillar, how could the mere "remark" in a list of trig. 
points that L190 was a "boundary pillar" be reconciled with the evident 
physical presence, some 284 metres distant, of the Parker pillar - a pillar 
which Egypt now says was the relevant pillar of the boundary. Or, to put the 
point in another way, if the Parker photographs are evidence of the location 
of the first pillar at that point, what evidence is there of the actual 


presence of a pillar at BP91E? 


3. - "British Map of 1943" (E/CM, p. 202) 


3.07 Comment : The same observation may be made on this map as is 
made on the second comment on item (2) above. The Map was not prepared on 
the basis of a survey. The map legend states that it was "Compiled from Air 
Photos dated 21 and 29 April 1943". It hardly needs saying that the 
photographs would not show the line and it is obvious therefore that 
information about the course of the boundary must have come from some 
extraneous source. In the absence of evidence of any survey subsequent to 
that of Newcombe it is probable the line was taken from the earlier maps of 
the Newcombe family and, following those maps, its terminus was marked at a 


Place co-incident with altitude 298 ft as on the Newcombe maps. 


4. - "British acceptance of the 1947 U.N. Map accompanying the 
Partition Resolution and showing Taba to be Egyptian" (E/CM, p. 
202) 


3.08 Comment : The Egyptian character of "Taba" as such is not in 


issue. The question is: where, east of Taba, is the terminus of the 
boundary? The map cannot help on this. Its scale is too small. Its 


acceptance or not by Britain is beside the point. 
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5 - "British maps submitted to the League of Nations in its capacity 
as Mandatory showing Taba to be Egyptian." 
3.09 Comment : The same as for the previous item. The status of 
"Taba" is not in issue and the scale of the maps is too small to identify 


the terminus of the boundary. 


B. "Evidence of Egypt’s conduct post-1922" (E/CM, p. 202) 





6. - "Egypt’s construction of a road to Taba" (E/CM, p. 202) 
3.10 Comment : Even if such "construction" had taken place (as to 


which see immediately below), it does nothing to identify the location of BP 


91. Egypt’s claim to Taba is not in issue. 


3,11 In any case, it is questionable whether Egypt ever 
"constructed" a road to Taba. As is explained in the E/CM, paras. 
6.52-6.54-5, the road to Taba from Egypt ran down the Wadi el Masri to the 
Gulf of Aqaba in what was then which was then indisputably Palestinian 
territory and is now Israeli; and then ran along the coast, likewise in 
Palestinian territory, until at some point - the location of which is in 
issue in this case - it crossed the boundary between Palestine and Egypt to 
re-enter Egyptian territory east of Taba. Even if Egypt could show that it 
paid for the construction or improvement of this road inside Palestine, that 
would not help to show the location of BP91 at BP91E. As for the road that 
now approaches Taba from the south, that was built by Israel during the 


period of its occupation of Sinai. 
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fie - "Egypt’s extension of a telephone system to Taba" (E/CM, p. 202) 


3.12 Comment : The same comment as on the previous item. The mere 
fact of constructing a line to Taba did not establish where the boundary 
was. But if it did, then as reference to E/M, Maps 10-1 and 10-2 shows, the 
telephone line to the customs house, which is close to Bir Taba, comes down 
the Wadi well to the west of the boundary line as marked and then, about 800 
metres north of the feature named on the map as "Ras el Masri", turns 
sharply to the southwest. The track of the line runs entirely contrary to 
any thesis that Egypt might develop regarding its value as an indicator of 
the boundary. 

8. - "Egypt’s grant of an oil concession covering all of Wadi Taba in 
1921-1922" (E/CM, p. 202) 

3.13 Comment : The grant of the Concession itself establishes 
nothing - at any rate in the absence of a verbal description sufficient to 
identify the precise location of BP91. And Egypt has not produced the text 


of the Concession. 


3.14 The Concession might be relevant if it reflected a new or 
independent survey of the area. However, as the map states on its face, the 
topography north of latitude 29 40’ is taken from TSGS No. 2761, Sinai Sheet 
4 (which is extended to include Taba), and south of that latitude from TSGS 
No. 1764 Africa 170 (Provisional). There is, therefore, no element of 
originality or novelty in the map. It is avowedly drawn from earlier maps, 


one of them of Newcombe origin, and is subject to the corresponding 


limitations. 
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)5 - "Egypt’s manning of the Customs House at Taba" (E/CM, p. 202) 


3.15 Comment : The same as the previous items. There is no doubt 
that the letters "CH" appear on a number of maps and are suggestive of the 
existence of a customs house. But as the E/CM itself states (at para. Be2a) iF 
the customs house was "well within the Egyptian side of the frontier" and 
therefore says nothing about the location of BP91. 

10. - "Egypt’s communication to UNEF of the co-ordinates of BP 91 in 
1960, via General Hilmy’s letter" (E/CM, p. 203) 

3.16 Comment : The same as for the British Trig. List of 1941-43, 
item (2) above. Identifying L190 as a boundary pillar did not make it into 
one. The same question must be asked as was asked in the comments on item 2 
above: if L190 was the final boundary pillar, how did those who identified 
it as such fail to pay heed to the Parker pillar some 284 metres away? In 
any event, the Egyptian claim of 1961, being made during the period of war 


and non-recognition is not opposable to Israel. 


ll. - “Egypt’s 1935-38 Survey of Egypt Map" (E/CM, p- 203) 


3.17 Comment : Although this map has a different grid from earlier 
ones, it is not, in the area of BP91, the product of any new survey and 
merely reflects information derived from the Newcombe family of maps, with 


all the defects which mark them. 
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C. "Evidence of the conduct of the Ottoman Empire pre-1917:" (E/CM, p. 


204) 


12. - "The letter of 14 May 1906 agreeing to withdraw from Taba." 
(E/CM, p. 204) 

3.18 Comment : Almost self-evidently this item of 14 May 1906 cannot 
help to locate the terminus of a boundary which was only agreed and 
demarcated some five to six months later. More to the point is the evidence 
of continued Turkish presence in Taba after 1906. (See above, para. 2.04, 
and below, paras.5.42-5.48.) 

LS - "The map annexed to the 1906 Agreement showing Astronomical 
Station A.3 and other Astronomical Stations (not A.1 or B.1) lying 
on the boundary". (E/CM, p. 203) 

3.19 Comment : (i) It must be recalled that all the items of 
evidence being reviewed here have been identified by Egypt as "categories of 
evidence offered in support of its location for Boundary Pillar 91" (E/CM, 
p. 201). In the main text of the E/CM, Egypt alleges that the map produced 
by it (E/CM, Map No. 1) "confirms the Egyptian location on the east ridge 
where it strikes the sea" (E/CM, para. 5.68). A glance at the map suffices 
to show that it does not do this. It is perfectly evident that between BP90 
and its terminus the line does not run across the tops of the mountains (as 
Egypt now contends the 1906 Agreement requires), but crosses the western 
slopes of the elevations nearest to the Gulf and, towards its terminus, 
descends from those elevations and crosses the road to the very coast. That 


is not at all consistent with the view that the final pillar was placed at 


BP9IE at an elevation of 298 feet. 
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(ii) Egypt also mentions that the Map showed "Astronomical Station A.3 
and other Astronomical Stations (not A.1 or B.1) lying on the boundary". 
Presumably this statement is intended to imply that since neither Al nor Bl 
are shown as lying on the boundary, the map contradicts the Israeli 
contention that the terminus of the boundary is at the point of Ras Taba 


near Bl. 


3.20 The explanation of the list of astronomical stations that 
appears on the map annexed to the 1906 Agreement is that each of them is 
referred to as such in Article 1 of the Agreement. Astronomical Stations 1, 
2, 6, 10 and 12 are not listed because they are not on the line. Israel does 
not contend that Al is on the line. Israel’s case is that the line reached 


the point of Ras Taba at the granite knob on which Bl was placed. 


3.21 Why then was no reference to Bl placed in the Agreement and then 
listed on the annexed map? The reason would appear to be that in 
July-October 1906 the Commissioners did not have before them a map showing 
the location of Bl. The original Aqaba-Rafah map of July 1906 (I/M, Map No. 
5) was the map on which the Commissioners worked during their negotiations 
at Rafah. This showed Al as the only astronomical station in the locality of 
the coast near Taba. The map which Egypt has now reproduced (E/CM, Map No. 
1) as the "Turkish Map annexed to the 1906 Agreement" is effectively the 
Same map. The scales of both are the same, 1:100,000. The topographical 
detail in the Taba area is identical. But as Bl was not marked on the July 
1906 map, the line could not be shown as running to or through it on the map 
derived from it. What mattered to the Commissioners was that the line should 


not run through Al, because it was not their intention that it should. 
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Their concern was to run the line to the point of Ras Taba on the western 
shore of the Gulf of Aqaba - and this they did. Quite clearly they did not 
run it to BP91E nor even to the Parker location, but to a point right down 
on the shore. And as that point had to be, and therefore in the absence of 
compelling evidence to the contrary was, intervisible with BP90 it could 
only have been near the western tip of the conspicuous granite knob on the 
shore at Taba. That is why Wade recorded that there was no need for 
technical assistance or instrumental work at the last stage of the 
demarcation (I/M, Annex 4, p. 53). There was no need to find Al on the 
ground since it was not being used. All that was required was a line ofsight 
with BP91, which could be done with the naked eye and certainly with the aid 
of binoculars, which could only be achieved from the point at the granite 
knob which Israel now identifies as 911 (GK) it is possible even that the 
flag which Wade notes (at p. 58 of his Report) that he placed at Bl might 
still have been standing when the Commission returned to fix the final pole 


on 17/18 October 1906. 


14. - "The official Turkish text of the 1906 Agreement" (E/CM, p. 203) 


3.22 Comment : (i) Taking the translation at its face value (an 
approach which will be challenged below), the words 
"begins at Ras Taba on the western shore of the Gulf of Akaba and 


extends to the summit of the mountain called Jebel Fort, passing 
by the summits of the mountains east of and overlooking Wadi Taba 


" 
cannot be made to conform with the line as depicted on the maps annexed to 
the Agreement which is item 13 above. There is thus yet again a direct clash 


between two items of evidence offered by Egypt- 
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(ii) As to the words of the new translation, they are directly 
questioned by Prof. Amnon Cohen, the expert whom Israel has consulted and 
whose statement of opinion appears in Annex 129. He rejects the phrase 
"passing by the summits of the mountains" In his opinion the correct 
translation should be "passing by [i.e. along] the hills [or heights]". 

15% - "The participation by Turkey in the joint exercise of repair of 
pillars in 1909" (E/CM, p. 203) 

3.23 Comment : The fact that Turkey may have participated in the 
repair of pillars in 1909 can have no bearing on the central issue in this 
case, the location of BP91, unless it can be shown that they were involved 
in the repair of that pillar. But Egypt does not make any claim or produce 
any evidence to this effect. Indeed, such evidence as it does produce shows 
that the pillars which were repaired at the time were BPs 8-13 (see E/CM, p. 
9, fn. 8, where reference is made to Parker’s report speaking of those 
particular pillars). Assuming that the permanent masonry pillars had been 
erected properly in 1907, there is likely to have been scant need by 1909 
or, indeed prior to 1922, to repair those pillars built on solid rock, as 
were the pillars in the most southerly section, away from the erosive and 
shifting effect of the sands of the desert. And if there had been such an 
exercise involving the joint repair of pillars, it is surprizing that there 


should not have been a formal protocol of such repair (1). 





i i iti i f protocols 
1 An illustration of British practice as regards the use o 
formally to record boundary changes is to be found in the Sudan Intelligence 


Report No. 162, January 1908 (Annex 130) 
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D. "Evidence of Israel’s own conduct since 1948" (E/CM, p. 204) 
3.24 General Comments: 


(1) Israel’s conduct since 1948 can play no part in the determination 
of "the recognized international boundary between Egypt and the former 
mandated territory of Palestine". The period relevant to the determination 
of the recognized international boundary of the Mandated territory ended 


with the Mandate in 1948. 


(ii) In any event, as is explained fully in the I/CM, the state of war 
between Egypt and Israel asserted by Egypt in the period 1948-1979, together 
with Egypt’s non-recognition of Israel as a State, precludes Egypt from 
invoking any post-1948 aspect of Egyptian-Israeli relations as a material 
fact against Israel in the present case. 

16. - "Israel’s proclamation of its independence in 1948 on the basis of 
the U.N. Partition Resolution and accompanying Map, showing Taba 
to be Egyptian." (E/CM, p. 204) 

3.25 Comment : As already stated (see Comments on items 4 and 5 
above) a map which merely shows that Taba is Egyptian contributes nothing to 
the identification of the terminus of the boundary. Moreover the map is on 


much too small a scale for the line drawn on it to differentiate between BP 


91E and BP9IT (1). 


1 It is incorrect to say (as does the heading of this item) that Israel 
"proclaimed its independence in 1948" on the basis of the U.N. Partition 
Resolution and accompanying Map." As the point does not affect this case, 
Israel does no more at the present time than make this note for the record. 
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Lita - "Israel’s withdrawal from Sinai in 1948-1949 without making any 
claim to Taba." (E/CM, p. 204) 

3.26 Comment : As Israel does not, and never did claim Taba, the 
movements of her forces in 1948-1949 without "making any claim to Taba" are 
quite irrelevant to the determination of the location of the southern 
terminus of the boundary. Nor has Egypt produced any evidence as to the 
location of its own forces specifically in relation to the disputed 
positions of BP91. 

18. - "Israel’s insistence in 1949 on Article VIII(4) of the Armistice 
Agreement to preclude Egypt from allowing the use of the Taba-Auja 
road for the passage of troops." (E/CM, p. 204) 

3.27 Comment : This is perhaps the most egregious of Egypt’s 
arguments. Egypt contends that because Israel insisted on a provision in the 
Armistice Agreement "to ensure that the road should not be used to mount an 
invasion of Palestine from Akaba via Egypt" this means that "plainly, 
therefore, the road lay within Egyptian territory, for otherwise Israel 
would have been able to control the road without requiring guarantees from 
Egypt". That the argument is ridiculous is demonstrated in detail in I/CM, 
para. 6.52-6.55, pp. 173-175. The road in fact runs through territory which 
even an Egyptian General, Sadek Pasha, akcnowledged as being "non-Egyptian". 
Israel has at all times since 1948 been able to control the road since part 
of it runs through Israeli territory and there is no conceivable way in 
which the character of the road or the provisions regarding it in the 


Armistice Agreement could help in determining the location of BP91. 
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LNs - "Israel’s signing of the 1949 Israel-Jordan Armistice Agreement, 
with the annexed map showing Taba to be Egyptian" (E/CM, p. 204) 

3.28 Comment : As the status of Taba is not in issue, evidence 
relating to the location of Taba does not by itself affect the outcome of 
the present case. The map in question is on too small a scale to show the 
exact location of the terminus of the boundary. In any case, the map bears 
the legend "This map must not be considered an authority on the delimitation 
of international frontiers." Moreover, as Egypt was not a party to the 
Israel-Jordan Armistice Agreement, the matter is res inter alios acta and 
cannot be a source of rights for Egypt. 

20. - "Israel’s 1956 Background Paper submitted to the U.N. 
Secretary-General stating that the boundary terminated at Umm Rash 
Rash (not Taba) and noting that the Turks had withdrawn from Taba 
in 1906 and that the boundary had thereafter remained unchanged." 
(E/CM, p. 204) 

3.29 Comments : (i) The summary statement does not quote the 
Background Paper correctly. It did not say that "the boundary terminated at 
Umm Rash Rash". It said, in the first sentence of paragraph 5, that "the 
frontier between Egypt and Israel runs from a point south of Umm Rash Rash 


in a north easterly direction". (See E/M, Annex 68.) This is entirely 


consistent with a line beginning at BP9II. 


(ii) In any case, the Background Paper was about access to the Gulf of 
Aqaba and not about the boundary. The error made in para. 10 of the Paper in 
stating that the boundary terminated at Umm Rash Rash is obvious and cannot 


in any way help in the location of BP91. 
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The fact that Israel admits that the Turks withdrew from Taba in 1906 

does not say anything about the terminus of the boundary to the east of that 
place, especially since the Turkish withdrawal took place on 13 May 1906, 
before the conclusion of the boundary agreement. (See I/CM, para. 4.06, p. 


46.) 


(iii) Israel has never suggested that the boundary defined in the 1906 
Agreement has changed. There is, therefore, nothing pertinent in the 
statement in the 1956 Background Paper that the boundary had thereafter 
remained unchanged. 
2s - "Israel’s withdrawal from Sinai in 1957 without claiming Taba." 

(E/CM, p. 205) 

3.30 Comment : Once again, since Israel does not claim Taba, the 
non-assertion of a claim to Taba in 1957 is hardly surprising and is 
certainly not relevant. What matters is the identification of the point east 
of Taba to which Egyptian forces advanced in manifestation of their claim to 
a boundary terminating at BP91E, or in a manner inconsistent with the 
Israeli claims. Egypt has produced no evidence to show that Egyptian forces 
ever advanced beyond either of the Israeli points BP9II. 

22. - "Israel’s failure in 1960 to object to the coordinates of BP 91 
given by General Hilmy to UNEF." (E/CM, p. 205) 

3.31 Comment : Even the E/M (para. 8.46, p. 420) cannot bring itself 
to assert more than that "it must be assumed that Israel knew of these 
coordinates supplied by General Hilmy, yet there appears to be no record of 
any Israeli protest". Prior to the production of the co-ordinates by Egypt 
in its Memorial Israel was unaware of the General’s communication to the 


UNEF. See also the Comment on item (10) above. 
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2370 - "Israel’s deliberate distortion of its own maps post-1982 to place 
Taba on Israel’s side of the boundary, in contrast with its 
pre-1982 Maps." (E/CM, p. 205) 
3.32 Comment : Israel does not, of course, accept the suggestion 
that there has been any "distortion" in the preparation of its own post-1982 


maps. It has merely recorded on a map the line of division following the 


implementation of the 1982 Agreement. 


3.33 The largest in scale of these maps (E/M, Maps, Nos. 20-1 and 
20-2) shows only a direct line between BP90 and BP9IT (Bir Taba), but 
effectively leaves Taba, in the sense of the wells and the palms, in Egypt. 
On the smaller scale map, e.g. E/M, Map No. 24, the name "Taba" appears 


clearly on the Egyptian side of the boundary. 


E. "Evidence of Maps (other than Maps already treated as part of the 
post-1982 conduct)" (E/CM, p. 205): 


24. - "The British 1915 Map (Egyptian Memorial, Map Atlas No. 8-8)". 
(E/CM, p. 205) 
3.34 Comment : This is what has been called the "Newcombe map" after 


the officer who was nominally responsible for its preparation. 


3.35 It is the only piece of evidence produced by Egypt which 
warrants detailed consideration because it is the map which first depicts 
the terminus of the boundary at an elevation of 298 ft and at the same time 


moves the meridians of longitude eastward by 57 seconds or 1533 metres so 
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that the meridian of 35° longitude E runs through Aqaba. It is thus a major 
contribution to, if not the fons et origo of, the whole dispute. 
Certainly, it spawned quite a number of Progeny, some of which have already 


been mentioned. 


3.36 Some consideration has already been given to this map in the 
I/CM, pp. 116-119, paras. 4.159-4.164. It will be examined in greater detail 
in paras. 8.30-8.43 below. In summary, Israel’s principal observations on 


the map in relation to BP91 are the following: 


(1) The map is inaccurate. Though said to have been surveyed during 
the period when there is evidence that the Turks still had a post in the 


Wadi Taba, it draws the line to a terminus east of their position. 


(ii) In so doing, it bends the line eastwards as it passes from BP90- a 


change in direction for which there is no objective justification. 


(iii) The location thus shown for the terminus of the line is not 


intervisible with BP90. 


(iv) There is no evidence that the map was drawn after a proper 
topographical survey of the relevant area and there is evidence to indicate 
that it was not. The map itself carries the legend "The SE portion of the 
sheet has not been surveyed". Although contouring appears on both sides of 
the final BP in the south , the fact that the Parker pillar was disregarded 
as a feature is an additional indication of the absence of direct 
observation and shows also that the contouring in that area was 


"conventional" rather than observed. 
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(v) The field note books and sketches to evidence a proper survey have 
not been produced. Moreover, published works establish that the Turks did 


not permit a survey or mapping party to visit the area. 


(vi) The possibility must be recognized that there may have been a 
deliberate British/Egyptian policy to re-locate boundary pillars when 


circumstances made this desirable and possible. 
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25: ~ "The U.S. 1946 Map (Map Atlas No. 27)" (E/CM, p. 205) 


3.37 Comment : The map shows Taba as lying west of the boundary, a 
matter which is not in issue in this case. Also the scale is too small 
(1:1,000,000) to assist in determining whether the boundary terminates at BP 


91 I or BP9IE. 


26. - "The U.N. Partition Resolution Map (Map Atlas No. 27)". (E/CM, p- 
205) 
3.38 Comment : This is the same map as in the previous item and the 
difference in description changes nothing. 
27. - "The Survey of Palestine Maps attached by the U.N. to the 1949 
Armistice Agreements (Map Atlas No. 12-1, 12-2)". (E/CM, p. 205) 
3.39 Comment : This is the same map as item (19). The same comment 
applies, namely, that the map bears the legend: "This map must not be 
considered an authority on the delimitation of international boundaries". In 
addition, as regards the use of the map between Egypt and Israel, it is to 
be noted that the line of the boundary carries the words: "Demarcated 1906". 
Thus in terms of what third parties may have "recognized", the recognition 
would have been of the line as a whole, as established by, and demarcated 
under the 1906 Agreement(i.e. prior to the erection of the permanent 
pillars), and not of the individual pillars of the line, which are not even 


marked on the map. 
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28. - "The U.N. Map showing the Yugoslav patrol area in UNEF (Map Atlas 
No. 6-3)". (E/CM, p. 206) 

3.40 Comments : (i) This is not a "U.N. Map" but a British map of 
1941 "reproduced from a Survey of Egypt map". The hills to the east of the 
line in the sector nearest the coast, between Wadi Taba and Wadi Masri, are 
marked as "unsurveyed hills", even though hill-like markings appear in the 
area. The map is evidently a descendant of the Newcombe map. It identifies a 
Pillar at the terminus of the boundary with the number "91", the metric 
equivalent of the Newcombe altitude of 298 ft. There is no evidence that the 
map is the product of a fresh survey. It is therefore subject to the same 


comments as are made on its progenitor (Item (24)) 


(ii) The fact that the map was used by the Yugoslav contingent in the 
U.N.E.F. cannot enhance its status, particularly because it appears that 
that contingent did not extend its patrols any further south than the edge 
area of the southernmost sector 


of the escarpment and never entered the 


described in the map as "very rough and broken". 


F. "Evidence of the attitude of the international community" (E/CM, p. 


206) 


29. - "The absence of protest or comment by any member of the eae of 
Nations to the Maps submitted by Great Bas as sonar 
showing Taba to lie within Egyptian territory." (E/CM, p. ) 


3.41 Comment : As there has not since 1906 been any doubt that Taba 


i that 
as such lay within Egyptian territory, there was nothing in the map 


called for protest from anybody. 
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30. - "The absence of protest or comment in the United Nations by any 
Member State over the U.N. 1947 Partition Resolution Map, showing 
Taba to be Egyptian." (E/CM, p. 206) 
3.42 Comment: Same as on item (29). 
Be - "The repeated reference in all U.N. documents to the international 
frontier between Egypt and Palestine, and the complete absence of 
any reference to this boundary as the boundary fixed by the 1906 
Agreement; and the absence of any protest by Israel to such 
description." (E/CM, p. 206) 
3.43 Comment : If every reference in political discussions or legal 
instruments to the frontier between any two States also required a mention 
of the legal source of that boundary, such reference would become 


impossible. This practical consideration is reflected in the absence of any 


legal requirement for such reference. 


3.44 In any event, given the state of war created by Egypt between 
itself and Israel, together with Egyptian non-recognition of Israel, it 
should have been evident to all concerned that no matter what form the 


reference might take, neither side would be legally bound by it. 


G. Other supplementary evidence: 


32. - "Evidence of individual travellers as to the location of BP 91, 
i.e. Miss Plowden’s 1937 journey." (E/CM, p. 207) 
3.45 Comment : The value of Miss Plowden’s evidence is demonstrated 


by the sketch map which appears at p. 279 of her book and is reproduced on 


the page next following this comment. This sketch shows the boundary 
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descending from the north and crossing the Wadi Taba to meet the shore of 
the Gulf west of the point at which the Wadi Taba flows into the sea and 
in no way passing over the adjacent hills (1). As this indication is 
entirely contrary to Egypt’s thesis that the boundary reaches the sea well 
to the east of the mouth of Wadi Taba, it is difficult to understand why 
Egypt espouses evidence of this traveller. Moreover, Miss Plowden evidently 
attached some weight to her map, for at p. 281 she observes that "a glance 
at the map will show how the international boundaries are disposed around 
the head of the Gulf of Aqaba". Is it likely that she would have made a 


mistake? 


3.46 And why is Miss Plowden’s journey in 1937 given as the only 
instance of relevant evidence? Surely Meistermann and Baedeker (2), with 
their reports of the Turkish police post in the Wadi Taba, should not be 
forgotten. After all, the aim of both publications was to "guide" people by 
precise description and Baedeker had an established international reputation 
in this respect. And what happened to Beadnell? Does not his standing, and 
the detail of his survey, call for reference? Did he not prefer to tie his 
survey to the "penultimate" pillar of the boundary (i.e. BP90) and did he 


not omit all reference to BP9IE? 





1 The sketch is in this respect an interesting forerunner of the 1946 Survey 
of Palestine map described in Ch. II, C, paras. 2.26-2.28 above. 


2 An extract from the English language edition of Baedeker appears in Annex 
131. 
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33% - "Evidence of the 1940 British Geological Survey" 


3.47 Comment : (i) It is difficult to comment on this item because 
the E/M, even in the paragraph cited in fn. 25 of p. 207 of the E/CM, 
contains no reference to this "Survey". If the intention was to refer to the 
"Survey Directorate" mentioned in that paragraph, it may be noted that the 
E/M is careful not to say that the Directorate carried out a survey in 
merely that "New editions of Trig. List 144 [were] drawn up ...". There is 
no evidence of any fresh survey of the terrain. As evidence of the actual 


location on the ground of boundary pillars, the item is worthless. 


(ii) Even if there were some evidence of a visit to the area, there 
still remains the question of how a terminal boundary pillar could have been 
sited at BP91E when any reasonably careful surveyor would presumably have 
been able to observe the presence of the Parker pillar, albeit at a 
distance, but nearer the sea and thus surely worthy of note! And so we come 


to the final item... 
34. - "Evidence of the Parker photographs of Pillar 91" (E/CM, p. 207) 


3.48 Comment : Israel has already commented at length on the Parker 
photographs and the pillar which they show (1/CM, paras. 2.15-2.33). It is 
absolutely impossible to confuse the location of BP9IE with the location of 


the Parker pillar. Separated by a horizontal distance of 284 metres and a 
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vertical difference of 67 metres it is a complete misuse of language to 
pretend that the sites are "in the immediate vicinity" of each other and 
that the presence of the Parker pillar establishes the locality of BP91 at 
position BP91E. Given the exigent insistence of Egypt upon the precise 
specification of the locations of the claims of the Parties, Egypt is 
estopped, in any conceivable sense of that word, from asserting a location 


for BP91 other than exactly at BP9IE. 


3.49 Moreover, the emphasis placed by Israel upon the contradiction 
between BP91E and the Parker pillar should not be permitted to obscure the 
fact that, notwithstanding the presence of the Parker pillar, even in the 
initial period 1906-1914, there is strong evidence that the Turkish frontier 
post remained in Wadi Taba west of the pillar. So, whatever Parker may 


have called that pillar, it did not have the effect of fixing the boundary. 
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PART TWO 


DETAILED RESPONSE TO THE EGYPTIAN COUNTER-MEMORIAL 





CHAPTER IV. THE TASK OF THE TRIBUNAL 


4.01 On the question of the identification of the task of the 


Tribunal the positions of the Parties are now very close to each other: 


I/M, p. 50; E/M, p. 25; I/CM, p. 55; B/CM, p. 16 


4.02 Egypt has re-affirmed in its CM (at para. 202) that "The 
Tribunal is 
not merely a fact finding body" and has repeated the statement which it made 


in its Memorial (at para. 3.09) that: 


of the boundary pillars] 


"Any ’ ‘i ir location [i-e.- 
ny ‘decision’ on their loc { Pauadaea ante 


requires the prior legal identification of this 
they are supposed to indicate ina visible way. 


4.03 In short, the decision in this case must turn on the 


identification of the legal boundary between Israel and Egypt. This, in its 


turn, is controlled by Article II of the 1979 Peace Treaty which provides 


that the boundary between the two countries is "the recognized international 


boundary between Egypt and the mandated territory of Palestine". 
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A. Introductory observations 


1. The constitutional fetter upon the power of the Tribunal 





4.04 The task of the Tribunal in identifying the legal boundary 
between Israel and Egypt is, however, significantly qualified by the unusual 
provisions of the Compromis which limit the power of the Tribunal to 
expressing the location of the boundary in terms only of the specified 
Israeli or the specified Egyptian location of each pillar. Paragraph 5 of 
the Annex to the Compromis absolutely limits the Tribunal to situating the 
boundary pillars at locations advanced by Israel or by Egypt as recorded in 
Appendix A. It also prohibits the Tribunal from addressing the location of 
boundary pillars other than those specified in paragraph 1 of the Annex. 
Moreover, in paragraph 2 of the Annex Pillar No. 91 is identified as "the 
final boundary pillar" - so there is no room for any suggestion that the 
pillars which have been identified as BP91T and BP9IE are not the final 
pillar but, say, a penultimate pillar. The task of the Tribunal, in relation 
to the final pillar of the boundary, is to choose between BP 91I and 


BP9IE. No other choice is within the powers of the Tribunal. 


4.05 This limitation on the power of the Tribunal was included in the 


Compromis at the urgent insistence of Egypt. Egypt’s commitment to it has 


been reaffirmed both in the E/M, para. 3.42 and in the E/CM, paras. 2.37, 


2.38 and 2.45. There is no basis in law on which the Tribunal may regard 


itself as discharged from this limitation. 
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2. The question of non-liquet 


4.06 Possibly Egypt may have had some apprehension by the time it 
prepared the E/CM that the restriction imposed on the Tribunal might lead to 
an inability of the Tribunal to decide in Egypt’s favour. In a _ section 
entitled "The Problem (Prohibition) of a Non-Liquet", covering paras. 
2.42-2.47 of the E/CM, Egypt raises the question of whether "the Tribunal 
can arrive at a double negative finding, ie. that neither of the two 
locations advanced by the Parties is 'the location’ of the boundary pillar 
in question." Egypt argues that a finding by the Tribunal to this effect 
"could constitute a non-liquet which would be incompatible with the 
mission of an arbitral tribunal. It would be an abdication by the Tribunal 


of its responsibilities" (E/CM, para. 2.46) 


4.07 Israel is bound to point out that such a conclusion would be 
neither (i) "a non-liquet "in any sense in which that expression is 
currently known in international law nor (ii) would it be "an abdication by 


the Tribunal of its responsibilities". 


4.08 (i) The concept of non-liquet in international law relates 
solely to the inability of a tribunal to decide an issue either because it 


has insufficient knowledge of the facts or because of insufficiency or 
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absence of an applicable rule of law (1). It has nothing to do with the 
inability of a tribunal to decide an issue because of a deliberate 
constitutional limitation imposed by the Parties upon the Tribunal. Here the 
Compromis has restricted the power of the Tribunal to finding one or another 
of two locations neither of which, on the premiss adopted by Egypt, can be 
supported by relevant law or evidence. 
4.09 The Tribunal may not pursue the idea proposed by Egypt in E/CM, 

para. 2.4: 

"If, arguendo, neither of the locations advanced by the Parties is 

exactly borne out in the opinion of the Tribunal by the evidence 

made available to it, then in Egypt’s submission the Tribunal 

would be bound to choose the location of that Party which is the 

more consistent with the evidence." 
It appears to Israel that Egypt is here inviting the Tribunal to do 
precisely what Egypt specifically sought to prevent the Tribunal from doing 
when it proposed and insisted upon the present wording of the Annex to the 
Compromis. The Annex reflected Egypt’s oft-asserted conviction that BP 91 
was located at a very precise spot where "it [Egypt] maintains the remnants 


of a boundary pillar are to be found". Egypt, in its Description Card for BP 


91E included in Appendix A to the Annex and thus forming a part of the 





1 See, for example, the Report to the International Law Commission of 
Professor Scelle on Arbitral Procedure : "Le non liquet consiste, de la 
parat du juge, a se refuser a juger sur 1’enemble du litige ou sur 1’un des 
aspects du litige, en affirmant qu’il est insuffisamment informé des faits 
de la cause ou que le droit positif en vigeur ou les normes reconnues comme 
obligatoires par les parties dans le compromis sont inapplicables." 
(Yearbook of the International Law Commission, 1950, II, p. 131.) 
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Compromis from which Egypt cannot resile, identified to the metre the 
location of BP91E. It is not open to Egypt now to assert that if that 
location is not " 


exactly borne out ... by the evidence" the Tribunal would 


be bound to choose "the location ... more consistent with the evidence". 


That procedure is absolutely not open to the Tribunal. 


4.10 (ii) The Tribunal would not need to feel that in such a 
situation it had somehow failed to meet the expectations of the Parties. The 
Tribunal is entitled, indeed bound, to respect the Compromis from which 
alone it derives its powers; and if the Compromis excludes the possibility 
of decision in the circumstances generated by the very Party which insisted 
upon thus limiting the Tribunal’s power, it should not be hesitant to place 
the responsibility exactly where it belongs. But to start moving the 
location so specifically chosen by Egypt in an attempt to reconcile it with 
evidence of which Egypt was fully aware at the time of the conclusion of the 
Compromis would be to go far beyond even the most elastic permissible 


construction of the Compromis. 


4.11 The fact that the Parties agreed in the Compromis that Israel 
might indicate two alternative locations for BP91 (see Compromis, Annex, 
para. 2) does not now entitle Egypt to put forward two alternative 
locations. The difference between the two Parties thus established in the 


Compromis is a reflection of a fundamental difference in their legal 


positions. 
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4.12 For Egypt the dispute related solely to the location of boundary 
pillars without reference to the 1906 Agreement. In its view the final 
boundary pillar was BP91 located at BP9IE. To this position it adhered with 
total rigidity throughout the negotiations commencing in 1982 and ending 


with the conclusion of the Compromis. 


4.13 For Israel the dispute related to the location of the boundary 
pillars of the boundary established between itself and Egypt by the 1906 
Agreement. Israel took no rigid position about the interpretation of this 
Agreement. It identified a fundamental provison of the Agreement, 
intervisibility, which totally excluded the location claimed by Egypt. 
Moreover, Israel noted that both the requirement of intervisibility and the 
narrative of the demarcation process were consistent with at least two 
possible locations, at Bir Taba and at the granite knob. Moreover, even in 
respect of the position at the granite knob, Israel insisted that the 
location was "approximate". This refusal to commit itself to the exact 
location of the final pillar followed from Israel’s genuine belief that its 


exact location according to the 1906 Agreement was open to doubt. 


4.14 Egypt agreed to this expression of Israel’s positon. It did not 
claim a corresponding flexibility for itself. As just stated, any indication 
on the part of Egypt of uncertainty regarding the location of the final 
pillar would have been totally inconsistent with its position. There is, 


therefore, no "inequality" between the parties which the Tribunal should 


feel it desirable to attempt to remedy. 
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4.15 The task of the Tribunal is, therefore, in accordance with the 
Compromis, to identify the legal boundary between the Parties and express it 
in terms of the location of boundary pillars. In carrying out this task the 
Tribunal must act within the limits prescribed by the Compromis. It may only 
select as the location of any given boundary pillar, the location specified 
by one or the other Party. This entirely excludes the selection of a 
location which is not, to use Egypt’s words (E/CM, Para. 2.47), "exactly 


borne out ... by the evidence", 


B. Response to the relevant parts of the E/CM (E/CM, p- 16 and following) 


1. The task as regards the facts (E/CM, para. 202-204) 


4.16 The points of difference between the Parties in this respect are 
small. Egypt (in para. 2.03) states that the task of the Tribunal 


"involves the Tribunal in undertaking its own assessment of the 
historical development of the international boundary up to 1922, 
its assessment of where the boundary lay at the critical date of 
1922, and its assessment of the evidentiary weight of the conduct 
of the Parties since 1922 in so far as it might confirm or deny 
any assessment of where the boundary lay in 1922". 


4.17 Israel submits that Egypt is wrong in attaching such importance 
to the year 1922. But without in any way conceding the correctness of the 
Egyptian position, it may well be that not much turns upon that date. The 
Compromis speaks not of 1922 but of "the recognized international boundary 


between Egypt and the former mandated territory of Palestine". The latter 


concept is clearly not one that relates to a given year, 1922, but to a 


-61- 
whole period, that of the Mandate, extending from 1922 to 1948. Ultimately, 
however, whether the Tribunal adopts the Israeli or the Egyptian approach in 
this regard, the Tribunal will need to give consideraton to a number of 


matters spread over the years before and after 1922. 


2. The task as regards the Law (E/CM, p. 17) 


a. Does Israel have standing to question the interpretation or 


application of the 1906 Agreement? 


4.18 It is difficult to understand why Egypt devotes any space, let 
alone five pages, to a section of which the principal thrust appears to be 
that Israel lacks standing to challenge the interpretation adopted by the 
actual parties to the 1906 Agreement. (See E/CM, p. 22, at sub-para. (i).) 
Israel does not deny the applicability of the 1906 Agreement. Quite the 
reverse. Israel most strongly advocates its relevance - but it does so on 
the basis that Britain, as the State administering the Mandate for 
Palestine, in 1926 acknowledged to Egypt that the boundary between Egypt and 


Palestine was that defined in 1906 (see I/M,pp. 57-58) 


4.19 Equally, Israel admits that "the interpretation adopted by the 
actual parties" is relevant to the interpretation of the 1906 Agreement (see 
I/M, p. 114 and following) and Israel draws a clear distinction between 
"interpretation" and "variation" of an agreement. But Israel attaches 
importance to a close analysis of the legal relationship between Egypt and 


Turkey in the years following the 1906 Agreement. What happened in time of 
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peace may be relevant. However, the intervention of a state of war, namely, 
World War I, interposed a legal barrier to the operation of the normal 
peacetime rules so that conduct or inactivity on either side during the war 


years could not have had an effect upon the boundary. 


4.20 As regards point (ii) on p. 22 of the E/CM, Egypt asserts that 
the Ottoman Empire by its conduct accepted "the demarcation". Provided that 
it is understood that the expression "the demarcation" is the process which 
began at Rafah on 5 October 1906 and ended at the point of Ras Taba on 17 or 
18 October 1906, Israel does not deny the correctness of this statement. Nor 
does Israel assert that it can be ina better position than the Ottoman 
Empire - save for one important qualification. Whatever may have been the 
position of the Ottoman Empire, and that in part is what this case is about, 
that position must in the context of the present case be subject to the 
expressed restriction upon the power of the Tribunal prescribed by the Annex 


to the Compromis. And the same goes for the position of Egypt. 


4.21 As to point (iii) on p. 22 of the E/CM, Israel must draw 


attention to the misstatement therein of the terms of the Compromis. The 


Compromis, Article II, speaks of "the recognized international boundary 


between Egypt and the former mandated territory of Palestine. It makes no 


mention of the date "1922". 


b. The Critical Date (E/CM, p- 23) 


4.22 Egypt devotes four pages to the question of the critical date. 
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The E/CM claims in para. 2.14 that if Israel’s contention that mention in 
Article II of the Compromis of the recognized international boundary imports 
a reference back to the 1906 Agreement is correct, it would have been 


perfectly possible for the Compromis to have said so. 


4.23 The E/CM overlooks the fact that precisely the same argument may 
be turned against the Egyptian contention that the same provision "mandates 


the selection of the year 1922" (E/CM, para. 2.12). 


4.24 If the Parties had intended to establish the boundary in terms 
of what it had been in 1922 they could perfectly well have said so. But they 
did not. For this there was a good reason. The provision in Article II of 
the Compromis echoes exactly the terms of Article II of the 1979 Peace 
Treaty which lay down the permanent boundary between Egypt and Israel in 
terms of the recognized international boundary between Egypt and the former 
mandated territory of Palestine. There was no intention in the Compromis to 
place the Peace Treaty provision in question. After all, its function was to 
resolve a question which in a number of quarters was still regarded as an 


open one. 


4.25 In the paragraphs which follow in Egypt’s discussion of the 
critical date, Egypt arrogates to itself a position which it cannot sustain. 
The gist of para. 2.19 of the E/CM is that "the whole of that conduct", i.e. 


post-1922 "reinforces Egypt’s position". As may immediately be observed, the 


E/CM is silent as to whose conduct reinforces Egypt’s position. And as 


will be seen, when all the conduct invoked by Egypt in Part VIII of the E/CM 
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is scrutinized later, there is no conduct of Egypt subsequent to 1906 
which supports Egypt’s claim. So Egypt’s concern to focus attention on the 
year 1922 is really besides the point. In any case, the existing evidence 
regarding Turkish presence in the wadi, together with the new evidence of 
the frontier cairn on the sea shore by the granite knob, rather stands the 


Egyptian argument on its head. 


4.26 Israel has nothing to fear from Egypt’s repeated insistence upon 
consideration of the facts subsequent to 1906. The only fact that appears to 
be accepted by both sides is that there was for about 60 some years a pillar 
at the site of Parker’s pillar - a photograph of which Egypt invokes as 
evidence of the terminus of the boundary at BP91E. That these photographs 
show nothing of the sort has already been explained in detail in the I/CM, 
p- 115 and following. Moreover, the I/CM also points to the difficulty which 
recourse to these photographs raises: If the Parker pillar was the terminus 
of the boundary how could BP91E be the terminus? If BP9I1E was not the 
terminus, how can the maps which purport to show a boundary terminus at an 
elevation of 298 ft (91 metres) be correct? If, on the other hand, BP91E was 
the terminus, how can that be reconciled with the description given by 


Parker to his photograph and what was the function of the Parker pillar? 


4.27 One thing is beyond any possibility of doubt. BP91E and the 
Parker pillar are not at the same point and are not one and the same pillar. 


And given the distance between them, they cannot both be the terminus of the 


boundary. So, since the evidence of "conduct" which Egypt adduces points to 


only one or the other of these locations, the evidence in effect cancels 
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itself out. The evidence that points to BP91E must be tested against the 
question: how does this evidence stand consistently with the evidence of a 
structure at the Parker location? The evidence of the Parker location must 
be tested against the question: how can this evidence be persuasive in the 


face of the evidence for BP91E? 


4.28 Faced as the Egyptian case is by such a_ fundamental difficulty 
as this - with which the E/CM does not at all grapple - there is little 
point in the E/CM speculating about the motivation underlying Israel’s 
perfectly reasonable contention that to establish what was the recognized 
international boundary between Egypt and the mandated territory of Palestine 
one must look to the period of the Mandate, not merely to the year in 


which it was established. 


4.29 And, now, Egypt is faced by the additional difficulty of meeting 
the absolutely direct and compelling evidence provided by the photograph in 
the British Naval Intelligence Handbook showing the frontier cairn on the 


shore at Ras Taba. 


c. Can conduct post-1914 be excluded 


4.30 The E/CM next devotes seven pages (E/CM, pp. 27-33) to a 
somewhat intricate and artficial argument which defies summarization though 


it is just possible that the key to it may be found in E/CM, para. 2.32: 
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"The view that the conduct of successors-in-title is relevant in 
matters of territorial demarcation or boundary identification is 
reinforced by the jurisprudence." 

4.31 Leaving aside the reference to the role of jurisprudence, it 
would thus appear that this section of the E/CM is preoccupied with the 
significance of the conduct of successors-in-title. Rather than follow Egypt 
into a legal argument which is not pertinent to the actual facts, Israel 


feels it necessary to recall yet again how limited is the scope in this case 


for any consideration of the conduct of successors-in-title. 


4.32 Events subsequent to demarcation under the 1906 Agreement may be 


grouped within the following periods: 


1. The period of "normal" relations between Egypt and Turkey prior to the 
outbreak of war between Turkey and Britain, which was closely followed 
by the declaration on 18 December 1914 of a British protectorate over 
Egypt and the evacuation of all British and Egyptian personnel from the 


Sinai Peninsula. 


2. The period of war between Britain, as protector of Egypt, and Turkey, 


1914-1922, 


3. The period of the Mandate, 1922-1948. 
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4. The period of war between Egypt and Israel commencing with the creation 
of the State of Israel in 1948 and ending with the conclusion of the 


1979 Peace Treaty. 


St The period from the 1979 Peace Treaty to the signing of the Compromis 


in the present case, September 1986. 


As to Period 1 (1906-1914) 


4.33 This was a period of "normal" relations between Egypt and 
Turkey. In principle, whatever the two States may have done in that period 
by way of interpretation of the boundary established by the 1906 Agreement 
could properly be taken into account by the T1.Lunal as an element in the 
identification of the boundary - though they could only have varied it by an 
agreement as express as the 1906 Agreement. The fact that Egypt was during 


this period a vassal of Turkey would not make a difference. 


4.34 It need hardly be added, however, that during this period it is 
only the conduct of Egypt and Turkey that has any relevance. Evidence of 


conduct by Britain is evidence of the conduct of a third party. 


As to Period 2 (1914-1922) 


4.35 This was a period of war between Britain and Turkey. Britain had 


declared a protectorate over Egypt in December 1914 and was in military 


control of the country. Consequently, for all practical and legal purposes, 
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Egypt was divided from Turkey by the line of war. Neither side could be 
expected to make protests to each other; and silence by either side in the 
face of usurpation by the other could not be regarded as acquiescence 


capable of altering the underlying legal situation. 


4.36 During this period, Britain was not a third party. Britain, as 
the State exercising the protectorate over Egypt, was capable of acting on 
behalf of Egypt. But as there was war between Britain and Turkey, British 
conduct could be assumed to be directed towards improving Britain’s position 
in that war; and any absence of formal legal reaction by Turkey could not 
amount to acquiescence in British conduct. Thus, while the publication by 
Britain of a map showing the boundary could be regarded as an indication of 
what Britain thought the boundary might be, that would, of course, be a 
self-serving map, not necessarily indicative of the true boundary and 
certainly not necessitating a formal reaction from Turkey in time of war to 


prevent it from influencing the legal position between the two countries. 


As to Period 3 (1922-1948) 


4.37 This was the period of the Mandate. The commencement of this 
period virtually coincided with the end of the formal British protectorate 
over Egypt. Notwithstanding this, Britain still played an important if not 
dominant role in Egypt - especially in the Sinai. In so far as an Egyptian 
presence in a particular part of Sinai might be seen as requiring a response 


from the foreign sovereign detrimentally affected by such presence, that 


authority would be Britain acting as administering authority for the 
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Palestine Mandate. Britain’s authority in relation to Palestine did not 
extend to agreeing, expressly or tacitly, to any change in the boundaries of 
Palestine from what they were when the Mandate commenced. Any change would 
have required the consent of the League of Nations as the body supervising 
the administration of the Mandate. There is no evidence of any consent by 
the League to any change in the boundaries of Palestine. Moreover, such 
evidence as there is of the official and public British attitude to the 
boundary during that period takes the form of the statement that the 
boundary was the one defined in 1906. "Recognition" by Britain in 1926, 
agreed to by Egypt, was of that boundary, not of any particular boundary 
marker and not specifically of BP9IE as opposed to BP91I. In addition, the 
statement and photograph in the British Naval Intelligence Handbook 
indicates what the best informed British official circles thought was the 


terminus of the boundary. 


As to Period 4 (1948-1979) 


4.38 This was the period from the establishment of the State of 
Israel to the termination by the Peace Treaty of the state of war initiated 
by Egypt against Israel. The existence of that state of war was by itself 
sufficient to deprive of any legal effect the claimed conduct’ or 
acquiescence of either party as determining the boundary. Moreover, that 
period followed the termination of the Mandate and thus came after whatever 
"recognition" there might have been during the Mandatory period of a 
boundary between Egypt and the former mandated territory of Palestine 
"the mandated 


because after 1948 there was no longer any such entity as 


territory of Palestine". 
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As to Period 5 (1979-1986) 


4.39 This period, being even further removed from the period of the 
Mandate, the events occurring in it are correspondingly less pertinent in 
the determination of the boundary. The only episodes that can properly be 
taken into account are the failure of Egypt to make any timely protest 
against the construction of the hotel and the 1982 Agreement which is 
specifically referred to in Article II of the Compromis. Apart from those 
matters, since the existence of a dispute between the Parties was almost 
immediately apparent, it is clear that the conduct of the Parties should 


properly be disregarded. 


d. Does the Tribunal have power to relocate the pillars according 
to its own assessment of where they ought to Have been placed 


in 1906? (E/CM, p. 34) 


4.40 The question here raised by the E/CM is not relevant. Israel 
does not contend that the Tribunal should re -locate pillars according to 
its assessment of where they ought to have been placed in 1906. The passage 
quoted at the bottom of E/CM, p. 34, consists of two excerpts taken from 


different Paragraphs in the I/M, paras. 5.09 and 5.10, and presented by 


Egypt out of their proper context: 


- the first sentence appears in a paragraph which submits that the word 


"recognized" in the phrase "recognized international boundary" refers 


to recognition of the boundary and not of individual pillars. 


Ae 
Accordingly, "if the [recognized] boundary does not run where a pillar 
was located, then the pillar was wrongly located and must be 


relocated"; 


- the second sentence appears in a paragraph of general character 
developing the proposition that the function of the Tribunal is not 


mere fact finding. 


4.41 Israel notes that the conclusion drawn by Egypt from this 
misleading technique of quotation is the following (E/CM, para. 2.36): 
"It is apparent that Israel’s view of the task of the Tribunal may 
lead to a conflict with Paragraph 5 of the Annex, certainly if 
Israel intends to imply that the Tribunal has the discretion and 
authority to effect a new demarcation which in fact does not 
accord with the locations proposed by either party." 

4.42 Israel must emphasize that it is no part of Israel’s case to 
urge the Tribunal "to effect a new demarcation which in fact does not accord 
with the location proposed by either party". Given that Paragraph 5 of the 
Annex is part of the Compromis, it binds both Parties equally and Israel 
accepts and asserts that. By the same token, this Paragraph entirely 
excludes the exercise of the kind of discretion and authority by the 
Tribunal for which Egypt contends at E/CM, pp. 37-40, esp. para. 2.47. 


4.43 In any event, Egypt is wrong in stating (in E/CM, para. 2.36) 


that Israel’s view of the task of the Tribunal may lead to a conflict with 


paragraph 5 of the Annex. Israel is saying no more than that if the pillar 


was wrongly located in relation to the "recognized boundary", then it must 


be relocated. But that does not mean that it must be moved to a_ position 
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other than one identified in the Description Cards which form part of the 


Annex to the Compromis. 


4.44 A further point arising in this section calls for emphatic 
contradiction. In E/CM, para. 2.40, Egypt represents the process of 
demarcation in quite erroneous terms. Referring to the joint demarcation 
carried out in 1906, the E/CM states that it 

"was not simply a task of the legal interpretation of the 1906 

Agreement. The task involved its application and adaptation to the 

actual terrain." 
The E/CM then goes on to derive this power of adaptation from the Instrument 
of Appointment of the Egyptian Commissioners signed by the Khedive on 22 May 
1906 and quoted in I/M, Vol. II, Annex 3, p. 13. But as scrutiny of this 
Instrument, together with Owen’s Final Report to which it is appended, 
clearly shows, the power to make "petty changes you may deem necessary" (1) 
was limited to the process of negotiating the 1906 Agreement itself. Once 
the Agreement was concluded, the discretion of the Commissioners was 
exhausted. It is noteworthy that while Owen in his Report mentions changes 
and concessions made in the process of negotiation (see especially pp. 2-6 
of the Report (I/M, Vol. II, Annex 3, pp. 19-23), he makes no mention of any 
changes during the process of demarcation, which was presented as an 
entirely straightforward fulfilment of the Agreement (see especially pp. 6-8 


of the Report). There is no mention whatsoever of changes at this stage. And 


this is confirmed by a reading of Wade’s Report. 





1 The word "may" has been omitted from the quotation in E/CM, para. 2.40, 


but the omission does not seem to be significant. 
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4.45 The absence of the kind of power alleged by Egypt to modify the 

agreed line is convincingly demonstrated by the following passage from a 

manuscript letter from Owen to General Wingate, dated 16 October 1906, 

written at Mofrak on the day preceding the conclusion of the demarcation. 

The extract refers to a request by one of the Turkish commissioners, 
Mozaffer Bey, to move the line further west at Mayein. Owen wrote: 

"He begged me to let him have it as a personal souvenir from me. 


He is very fond of asking for slices of territory as personal 
souvenirs, but I always give him the same answer that it is not 


in_my power to do so ..." (Emphasis supplied. Annex 132). 


If the view now developed by Egypt were correct, Owen would not have been 


led to write in this way. 


4.46 Thus it is entirely fictitious for the E/CM to state in para. 
2.40 that "the joint demarcation in 1906 was concerned to translate the 
terms of the 1906 Agreement into a workable, sensible line on the ground, 
accommodating the treaty definition of the line to the actual physical 
features encountered by the Joint Commission". The very fact that the 
Reports of Owen and Wade regarding the demarcation contain no suggestion 
that there was any variation of the agreed line or any departure from the 
strict application of the requirement of intervisibility shows that the 


statements in the E/CM are an unfounded. 


4.47 Thus, the conclusion in E/CM, para. 2.41, is bad for three 
reasons. First, it is founded on a false premiss. Second, it suggests, 


wrongly, that the 1906 Agreement did not identify the boundary with 
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sufficient particularity and that the demarcation in some way altered the 
line of the boundary. Third, it appears to suggest that the position of the 
final pillar, whether at BP91E or at the Parker location (the Tribunal is, 
of course, not told which) was settled at the demarcation stage rather than 
earlier at the delimitation stage. While Israel agrees that the demarcation 
stage of the implementation of the 1906 Agreement is of great importance in 
showing what the Joint Commission understood to be the track of the boundary 
and particularly its southern terminus, Israel does not for a moment accept 
that either BP9IE or the Parker location coincided with the position of the 
terminal pillar fixed by the Commission at dusk on 17/18 October 1906. And 
the very fact that Egypt now presents "evidence" of two locations for this 
terminal pillar makes it at least twice as likely as before that neither of 


them is correct! 
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CHAPTER V. SUBSEQUENT CONDUCT OF THE PARTIES 
——SS——EE NN UE TRE FARTIES 


5.01 The E/CM next turns to consider the subsequent conduct of the 


Parties. Egypt appears to do so for two reasons. 


(i) The first is its contention that a boundary treaty is a dispositive 
treaty so that, in the language of the E/CM, para. 3.01, "The question 
becomes "How have they [the sovereigns of the territories on either side of 
the boundary] acted as regards the limits of their territory?" rather than 


"How have they interpreted the treaty?" 


(ii) The second reason is set out later in the same Part (E/CM, paras. 
3.44-3.48) and consists of two elements. (a) One is the assertion that: "The 
fact is that both sides agreed on application of the Agreement, on the 
ground, as part of a joint demarcation exercise" (E/CM, para. 3.45) (b) The 
other is that "if, in the years immediately following 1906, either Egypt or 
Turkey had questioned the demarcation ... the answer would have been plain. 
The 1906 demarcation had been an agreed application of the Agreement, and 


since it had been acquiesced in by both sides, they were estopped from 
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challenging the demarcation, absent some clear proof of fraud." (1) E/CM, 
para. 3.45). And Egypt then goes on in the next two Paragraphs to assert the 
continuing applicability of this Proposition to the subsequent periods 
following the assumption by Britain of authority over the Mandated Territory 


of Palestine and the establishment of the independent State of Israel. 


5.02 This is the core of Egypt’s approach to the case - the assertion 
of subsequent conduct as supportive of an identification of BP9IE as the 


terminal pillar of the boundary. It therefore deserves close scrutiny. 





1 The possibility of fraud, in the sense of surrepetitious and illegal 
movement of boundary pillars, is not to be excluded. At this distance of 
time proof of fraud is impossible and therefore it would be improper to make 
such allegations. But that the Turks were suspicious of British activity in 
the border area during this period is now documented by materials recently 
received from the Turkish Government. The full texts of the documents (and 
their translation) from which extracts have been taken will be found in 
Annexes 133 a-d. 


- 5 September 1911: "The British directly undertook control of 
the Sinai Peninsula and they are sending there only English 
soldiers. There are hints to the effect that they are committing 
illegal acts ..." 


- Undated, in answer to a memo from 8 September 1911 (text not 
provided by Turkey): 


"Although as yet there is no final answer to the question as to 
whether or not the British actually did commit arbitrary acts in 
Sinai, there are several signs pointing in a positive direction 


" 


= 27 September 1911: "... One Bedouin claimed to have seen the 
British removing secretly several border signs". 


= Annex to memo from 27 September 1911: "The British have been 


engaged in arbitrary activities...In some places they have 
secretly removed the border signs". 


ff — 


A. The allegation of an agreed demarcation 


5.03 Everything really starts from the Egyptian proposition, as 
stated above, "that both sides agreed on application of the Agreement, on 
the ground, as part of a joint demarcation exercise". This raises two 
questions: (1) What is it that Egypt indentifies as "the joint demarcation 


exercise"? 
(ii) What was agreed in the course of this demarcation? 
1. What was the demarcation exercise? 


5.04 Although so boldly declaring in the E/CM that there was "a joint 
demarcation exercise", Egypt does not in that pleading specify what that 
exercise was or when it took place. One is therefore obliged to look back to 


the E/M where the subject of demarcation is discussed in two places. 


5.05 First, as part of the statement of "Historical Background", 
there is a section of eleven pages (E/M, Vol. I, pp. 123-134, paras. 
4.98-4.109) which sets out the demarcation process as described in the Owen 
and Wade Reports. Though Israel does not accept the interpretations which 
Egypt places upon the relevant passages of these Reports dealing with the 
period from 5 to 18 October 1906, it does agree that what occured during 


that period can properly be called "demarcation". (See I/M, paras. 3.26 and 


8.59 and I/CM, para. 4.103). 
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5.06 The second treatment of demarcation in the E/M occurs in Part VI 
under the heading "B. The Demarcation Process", E/M, Vol. II, pp. 262-273, 
paras. 6.20-6.33 and then, in relation to BP91 specifically, again at pp. 
302-320, paras. 6.92-6.122. Here a very much larger meaning is given to "the 
demarcation process". It is carried back to the establishment by Wade of the 
astronomical stations, then comes forward to the placing of the telegraph 
poles, and finally culminates in the replacement of the poles by permanent 
pillars - all these stages being described as part of one "demarcation 


process". 


5.07 This second elaboration of the concept of "demarcation" cannot 
be accepted as correct by Israel - and it has said so in I/CM, paras. 
4.110-4.111. The "expanded" version of "demarcation" is unacceptable 
because, first, Wade’s survey was a survey not a demarcation, no matter how 
pertinent it may later have become to the demarcation. It was a_ unilateral 
process and involved no element of agreement between the parties. So this 
aspect of the matter is clearly excluded from the Egyptian allegation. 
Secondly, the application to the process of erecting the permanent pillars 
of the description "demarcation" does not correspond with the use of the 
term either in boundary-making generally or in the particular circumstances 
of this case, as evidenced by Wade’s description of the demarcation. 


5.08 The distinction is also demonstrated in the following extract 


from a telegram sent by Mr. Barclay in Cairo, to the British Ambassador in 


Constantinople on 19 December 1906: 


47.9 
"... The exact position of the pillars has been fixed by 
telegraph poles and all that is required is to build walls round 
the poles. This does not in the least require the presence of the 
commissioners ..." 
Evidently, Mr. Barclay would not have cabled in these terms had he regarded 
the process of fixing the permanent pillars as part of the process of 
demarcation. In identifying in the E/CM the so-called "joint demarcation 
exercise", one might have thought that Egypt would have attempted to 
distinguish between the two actual stages of fixing the telegraph poles and 
replacing them with permanent pillars. But Egypt did not do so, in all 
likelihood because it saw that fusing the two stages into one would conceal 


the difficulty that Egypt would have in answering the second question, to 


which Israel now turns. 


2. What was agreed in the course of demarcation? 





5.09 Israel and Egypt reach different conclusions as to what was 
agreed in the true demarcation, the process of erecting the telegraph poles 
from Rafa to Taba in October 1906. On Israel’s reading of the materials, the 
last pole was set at the point of Ras Taba on 17 or 18 October 1906 at the 
western end of the granite knob, at a point of intervisibility with BP90, 
BP91I (GK). Egypt, by contrast, reaches the conclusion that the pole was set 


at the location of BP9IE. 
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5.10 When it comes to the replacement of the temporary poles by 
permanent pillars - a process that is not part of the demarcation in law or 
in fact - Israel takes the view that the permanent pillar was set at BP9II 
(GK), while Egypt adheres to the view that the pillar was set at BP9IE. But 
the real difference between the two sides is that, despite their common view 
that the permanent BP91 was set at the same place as the temporary BP91 
(each assuming its own original choice to be correct), Egypt has introduced 
as evidence of the permanent location a photograph showing the establishment 
of the Parker pillar at a point some 284 metres away and 67 metres lower 
than BP91E - the place where, on the basis of the evidence of what happened 


on 17 or 18 October 1906, Egypt says the temporary pillar was placed. 


5.11 In these circumstances, Egypt cannot be correct when it asserts 
- as a matter of historical fact - "that both sides agreed on the ground, 
as part of a joint demarcation exercise". If, as part of such an exercise, 
there had been agreement on a point - which Israel denies - it could only 
have been on one point, not on two. Yet when Egypt presents the Parker 
photograph as evidence of a location of BP91 at BP9IE it is, in effect, 


claiming either that the Parties agreed on two points or on none. 


5.12 The above sets the scene for examination of Egypt’s reference to 
subsequent conduct as an element in support of the alleged agreed joint 
demarcation exercise establishing a pillar at BP91E. Egypt says that Israel 
(in effect by a process of devolution or succession) is estopped from 


questioning the correctness of a location hallowed by the conduct of the 


interested States. 
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5.13 However, en route to scrutinizing this argument in detail, it 

is necessary to dispose of a preliminary observation by Egypt relating to 
what it claims is "Israel's arbitrary restriction of subsequent conduct to 


the period 1906-1914" (E/CM, p. 41, Paras. 3.01-3.02) 


5.14 Israel has already explained that it is no part of its case 
arbitrarily to exclude evidence of conduct subsequent to 1914. (See above, 
paras. 4.30-4.39) While, in theory, were a situation a normal one, there 
would be force in the contention that the conduct of limitrophe States might 
be pertinent to the determination of the boundary between them, Israel has 
indicated that the present case is not a normal one. In particular, at no 
time since 1914 has there been a "normal" relationship between those having 
authority over the adjoining territories of Egypt and Palestine. The ensuing 
periods have been ones in which either the two sides have been divided by 
the line of war or the period has been that of the Mandate. However, the 
question put to the Tribunal refers expressly to "the recognized 
international boundary between Egypt and the mandated territory of 
Palestine". This identification of the task of the Tribunal necessarily 
carries it back to the 1906 Agreement and its application in the period 
prior to the intervention of war in 1914. To some extent, it may also carry 
the Tribunal beyond 1914. But whether it does or not, Israel cannot neglect 


the references to subsequent conduct introduced by Egypt - and for that 


reason will now turn to deal with them. 
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B. Absence of Egyptian conduct Supportive of a claim to BP9IE 


5.15 Egypt does not yet appear to have appreciated that by placing 
such emphasis on the manner in which the Parties have acted, it invites 
detailed consideration of how it has itself acted in relation to the 


location of BP91. 


5.16 It is not enough that Egypt has referred to conduct showing its 
presence in Taba. Egypt’s position in Taba is not at issue. The question 
with which the Tribunal’s scrutiny of subsequent conduct must grapple is: 
what evidence is there that Egypt has acted in relation to BP91 in such a 


manner as to establish its location at BP91E rather that at BP91I? 


5.17 The Tribunal will look in vain for evidence of supportive 
Egyptian activity in this connection. The best way of assessing the 
situation is to examine in chronological order the items which have so far 
surfaced in this case as possible evidence of Egyptian "conduct". This 
survey will be presented by reference to the four periods which are 


distinguished from each other in para. 4.32 above. 


1. The first period: normal relations between Egypt and Turkey, 


1906-1914 


a. The Owen Report, 1906 (I/M, Annex 3) 


5.18 This may be taken as evidence of Egypt’s position since Owen was 


in the service of the Egyptian Government. 
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5.19 Nothing in this Report supports a location of BP91 at either 

BP91E or at the Parker location. The relevant contents of the Report are set 
out in I/M, pp. 123 and 125, paras. 8.63-8.65 and 8.69. Nothing in this 
Report carries BP91 either to an elevation or so far to the north-east as 
BP9IE. Equally, nothing in this Report carries any hint of departure from 
the strict rule of intervisibility laid down in Article III of the 1906 
Agreement and consistently applied (notwithstanding Egypt’s claim to the 
contrary, which will be rebutted in detail later, see below, paras. 
8.05-8.11). And it is common ground between the Parties that BP9IE is not 


intervisible with BP90. 


b. The printed copy of the map annexed to the 1906 Agreement, 


otherwise known as the Owen map (I/M, Map No. 6; E/M, Map 
Atlas No. 2). 


5.20 The Map bears the imprint of the Survey Department, Cairo, 1906. 
It shows the southernmost sector of the boundary reaching the Gulf of Akaba 


at a triangle next to which there stands the number 1. 


5.21 The contact between the line of the boundary and the triangle is 
as specific and close as it is in relation to any other triangle on the 
boundary. The other triangles refer to astronomical stations. So it may be 
taken that the termination of the boundary at a triangle is also intended to 
refer to termination at an astronomical station - especially as it bears the 
number "1". Now the question is, where is that station? It is clearly not 


at BP9IE nor at the Parker location, because neither of them have ever been 


described as astronomical stations. 
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5.22 Is it then Al or Bl? The E/M - E/CM - make much play with the 

fact that in the top right hand corner of the map there is a list of 
astronomical stations with coordinates, but that this list does not contain 
Station "1" and so, it is argued, Station "1", whichever it is, could not be 
the terminus. That may be true, but it does not exclude the possibility 
(which Israel says is a virtual certainty) that nonetheless the terminus was 
Bl and that for the reason sugested in paras. 3.19-3.21 above the 
coordinates of Station "1" were not given. Certainly, it can hardly be said 
that the omission of Station 1 from the list of coordinates is the 
controlling piece of Egyptian "activity" that determines that the boundary 
did not end at an astronomical station. And the relative unimportance of the 
list of coordinates of astronomical stations is shown by the absence of any 
such list in the Wade map (see I/M, p. 133, para. 8.77; I/CM, para. 


4.150-4.151; and below, paras. 5.28-5.29). 


5.23 The map does not advance the Egyptian case - and Egypt 
recognizes this. In the E/CM, paras. 3.12-3.13, Egypt seeks to relate its 


maps to the location of BP91. It states that 


"as regards Pillar 91 there are essentially two questions. 
(i) does the boundary line terminate at the granite knob? ... 


(ii) if not, does the boundary line run along the summits of the 
mountains lying east of and overlooking, Wadi Taba?" 
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5.24 Egypt enumerates in relation to each of these questions the maps 

which support its position. Map 2 is mentioned only in relation to the first 
question - namely to show that the boundary does not end at the granite 
knob. But Map 2 is not mentioned as supporting the Egyptian position on the 
second question. In other words, Egypt concedes that the official map 
annexed to the 1906 Agreement, prepared in the Egyptian Survey Office and 
published and republished under Egyptian auspices does not show the 
terminus of the boundary at the place which Egypt claims for it, nor does it 


show the boundary terminating at an elevation. 


c. Egyptian Map - Survey Department 1906 (E/M, Maps, Nos 1-1 and 
1-2 (I/CM, p. 112) 


5.25 In 1906 the Egyptian Survey Department produced this 1:40,000 
map. It is described as a "unique" map. Presumably that means it was never 
copied. In any case the E/M does not assert that it was ever published and 
it does not appear previously to have been publicly mentioned. While 
therefore it may have some interest as illustrating what the Egyptian Survey 
Department may in 1906 internally have thought was the position, it cannot 
serve as an item of Egyptian "activity". It was not an episode publicly 


manifesting any Egyptian claim whatsoever. 


d. The Wade Report 1907 


5.26 The Wade Report may also be treated as evidence of Egyptian 


conduct because Wade, like Owen, was in Egyptian service. 
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5.27. Again, there is nothing in this Report to suggest that BP91 was 
located at BP9IE or at the Parker location. The relevant contents are set 
out at I/M, pp. 123-127, paras. 8.66-8.69. Nothing in this Report carries 


BP91 to an elevation so far to the north-east as BP9IE. 


e. The Wade Map (I/M, Map No. 7) 


5.28 The Wade map is a "public" assertion of the Egyptian position. 
His Report, on the other hand, was an actual publication of the Survey 
Department of the Egyptian Ministry of Finance - as can be seen from the 


title page (I/M, Vol. II, p. 37, Annex 4) 


5.29 Substantively, the same comments may be made on the information 
which this map conveys as has been made in paras. 5.20-5.24 above regarding 
the Owen map - but with one major difference already forshadowed in that 
paragraph. It is that the Wade map does not carry the list of coordinates in 
the top right-hand corner, though it does carry the legend descriptive of 
the boundary line as per the 1906 Agreement and of the telegraph line - both 
of which items also appeared on the Owen Map. Why then did the Wade Map - 
printed by the Egyptian Survey Department - not produce the information 


about the astronomical station? The answer must be that it was evidently 


thought that the information was not relevant. 


eRye 


f£. The construction of the Parker pillar, 31 December 1906 


5.30 The Parker pillar may also be viewed as evidence of Egyptian 
action in that Parker was the Egyptian-appointed Governor of Sinai and, in 
proceeding to the erection of the permanent pillars on the last day of 1906 
and in the first weeks of 1907, was acting on behalf of the Egyptian 
Government. (For present purposes it is the construction of the Parker 
pillar as shown in the Parker photographs that matters, not the photographs 


themselves. ) 


5.31 Now, as evidence of Egyptian conduct, the one thing that the 
Parker Pillar demonstrates beyond any shadow of a doubt is that the spot 
which Parker marked as the terminus of the boundary by construction of his 
pillar is not the location BP91E. This has been shown in a full and clear 
manner in I/CM, pp. 8-25 and need not be repeated here. The Parker pillar is 


284 metres southwest of BP9IE and some 67 metres lower in altitude. 


5.32 The location of the Parker pillar cannot be adduced by Egypt as 
evidence that BP91 was at BP9IE or "in its immediate vicinity" - and this 
for two important reasons. One is that "immediate vicinity" is a concept 
exluded by the Annex to the Compromis which requires the locations of the 
pillars to be found at the exact positions attributed to them in the 
Description Cards and nowhere else. The second is that if, notwithstanding 
the Compromis, "immediate vicinity" is accepted as a relevant and admissible 
concept, then it can readily be seen that mo particular stretch of the 
to bring BP91I into the 


imagination or of the measuring rod is required 


"immediate vicinity" of the Parker pillar. 


-88- 
5.33 What matters in the present context is that as evidence of 
Egyptian activity in relation to Egypt’s claim to BP91, the Parker pillar is 
a positive indication that in the period immediately following the 1906 
demarcation Egypt committed itself to a different location for BP91 than the 


one identified at BP9IE. 


5.34 The Parker photographs are not in themselves cogent evidence of 
Egyptian activity or conduct because they were kept in a private archive, 
that of Colonel Parker, and never saw the light 6f day till used in 1983 in 


Mr. Winstone’s biography of Colonel Parker. 


g- The Egyptian Statistical Yearbook 1909 


5.35 Israel, in I/M, p. 129, para. 8.73, referred to the terms in 


which the Egyptian Statistical Yearbook 1909 described the southern 


terminus of the boundary: "... Taba (lat. 29 29712"N. and long. 34 55’05"E., 
granite knob on the shore." As an indication of Egyptian "activity" in or in 


relation to the point in issue, one could hardly ask for a more cogent or 


precise statement. 


5.36 The E/CM, p. 49, answers this in two ways - neither of which 
deprives the episode of its status as Egyptian "activity" in relation to the 


location of BP91. 
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5.37 The first answer (E/CM, Para. 318) is that the description was 
"without question an error made by the Statistical Department". This, and 
the elaboration of this theme in the remainder of the paragraph, is pure 


speculation unsupported by a mite of evidence. 


5.38 The second answer is that "the error was soon rectified". It is 
true that the coordinates were removed from the description and that the 
description was generalized to read "at another point near Taba at the head 
of the Gulf of Akaba". But this description does not take the position of 
BP91 to the location BP91E nor to the Parker location. Thus, as evidence of 
"activity" the correction does nothing to suport the Egyptian claim to 
BP9IE. Indeed, if the location of BP91 were so exactly known to the Egyptian 
Survey Department in 1910, as by implication E/CM, para. 3.19, must 
necessarily suggest, then it is surprising that the substitute description 
should have made no reference to the alternative location or elevation at 


which the terminal pillar had presumably been placed, namely, BP9IE. 


h. Egyptian Map - Survey Department of Cairo, 1911 
(Ref. NS-266) ((E/M, Maps Nos. 3-1, 3-2, 3-3 and 3-4 


5.39 Egypt produced this map with the E/CM and commented on it in 
Paras. 6.128-9. However, Egypt does not state that the map was ever 
published or otherwise brought to the knowledge of Turkey. There is, 


therefore, no necessity to examine the map on its merits. It is not a 


relevant item of "activity" or "conduct" within the Egyptian definition of 


the term. 
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i. Egyptian notification to Turkey of the construction of a 


boundary post at Taba, 4 November 1914 


5.40 The E/CM, para. 3.22, refers to "documentary evidence to show 
that in 1914 Egypt notified the Turkish authorities in Akaba that Egypt was 
constructing a post at Taba". Similar references are repeated in E/CM, para. 
4.20. But even if true, these statements show no Egyptian activity 
supportive of a terminal pillar at BP9IE, at the Parker location or, indeed, 
anywhere east of the dom palms. As Egypt mentions in the next paragraph of 
the E/CM, para. 3.23, an Egyptian Administrative or Customs Post was to be 
seen at Taba in 1950. There is no reason to assume that this was not the 
same building as had been erected, if one ever was, in 1914. But the 
building in the 1950 photograph is shown as standing next to some palms and 
can, from the silhouette of the hills behind, be seen thus to lie on the 
western side of the Wadi - nowhere near either BP91E or the Parker location 


and west even of BP91I (BT) and (GK). 


5.41 If the possibility is to be considered that the claimed Egyptian 
post of 1914 stood east of the location of the building photographed in 1950 
- a possibility which Egypt has not yet advanced - then one is bound to ask 
why such an "eastwards" located post was subsequently moved westwards to its 
1950 situation? What evidence of continuing and consistent Egyptian activity 
at Taba demonstrating a boundary terminus on the eastern side of the Wadi is 


to be derived from the fact that the site of the police post represented by 


the 1950 building must have been moved westwards to the location shown in 


the 1950 photograph? 
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j. The Turkish presence in the Wadi Taba in contrast with Egyptian 


inactivity 1907-1917 


5.42 One by one the items which support the pretence of Egyptian 
activity during this intial period of possible Egyptian public activity have 
been whittled away. Not one item stands as a valid public display of 
Egyptian "activity" or "conduct" during that period supportive of a claim 
that the boundary between Egypt and Turkey lay east of the immediate area of 
the dom palms. Nor should this be surprising if one recalls the advice given 
by Owen in his General Report , p. 11 (I/M, Annex 3, p. 28): "I do not 


recommend a post at Mofrak or at Taba". 


5.43 At the same time, there are at least three independent 
indications of the existence of a Turkish police or frontier post in the bed 
of Wadi Taba west of the locations of both BP9IE and of the Parker Pillar, 


at the southwestern end of the granite knob. 


5.44 One is the new item of evidence which has been set out in the 
second chapter of this Rejoinder, para. 2.04 above. The other two items are 
the descriptions given by Meistermann and Baedeker. The Egyptian response in 
its CM (para. 3.20-3.26) to the presentation of the Israeli case regarding 
these two sources (I/M, paras. 8.78-8.5) is weak in the extreme - but to see 


how weak it requires some detailed analysis, to which Israel now turns. 


5.45 The full quotation of the relevant passage in Meistermann 


appears in I/M, para. 8.79: 
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"On laisse a gauche le ouadi Mezarik (lh. 10), puis on arrive 

au ouadi Tabah (15 min.), qui posséde un puits d’eau Saumatre 
entouré de quelques palmiers doums, et une citerne en bonne 
ma¢onnerie. Cet endroit acquit une certaine notoriéte en 1906. 

Les troupes turques l’avaient occupé, malgré les protestations 

des Anglais; définitivement il est resté dans le territoire 
égyptien. Mais en deca de l’oasis passe la nouvelle frontitre de 
l’empire ottoman, sur laquelle veille un poste de soldats tures, 
casernés dans un petit fort. 


La route fléchit vers l’est et contourne un petit cap, ras el 
Masri, traversé par le gorge du na bes Sath (1 _h.) Dans la 
direction du nord court une chaine de basalte, de granit et de 
porphyre d’une coloration remarquable ..." 





In the E/CM, para. 3.21, only a truncated version is given which omits the 
Passages underlined in the quotation above: both the first part of the 
quotation, which in effect defines what Meistermann understood by the Wadi 
Taba, and the last part, which makes it clear that the turning of the road 
eastwards, following a small cape, Ras el Masri (which is the name given on 
many maps to Ras Taba or the Promontory immediately adjacent to the granite 


knob), occurs only after one has passed the Turkish military post. 


5.46 Contrary to the Egyptian contention in E/CM, para. 3.22, there 
is no "contradiction between Meistermann’s Statement that the Wadi 
definitely remained Egyptian, and his statement that the fort was manned by 
Turkish soldiers". The word "Wadi" as used in context by Meistermann 
referred to the immediately previously described area comprising "un puits 
d’eau saumatre entoure de quelques palmiers doums, et une citerne en bonne 
magonnerie". This description in no way contradicts the presence of a 


Turkish post immediately to the east, at the location of what later became 


the rest house. 
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5.47 The Egyptian comment on the Baedeker extract is even weaker. 
Here again the E/CM, para. 3.24, resorts to the questionable technique of 
reducing the reproduction of the relevant quotation by the omission of the 
parts unfavourable to it. The full quotation is: 


"lh. 10, le Ouadi Mezarik; 15 min., le Ouadi Taba ou est une 
source d’eau saleé entourée de palmiers dofim; A cdté, une citerne 
maconnée en pierre rouge. Aussitdt a rés, on franchit la 

frontiére turco-égyptienne (postes militaires tures). On 

contourne en 1 h. le cap Ras el-Masri formé de roche 

noiratre." 


The Egyptian representation of the Passage omit the sentence and a_ half 
which have been underlined, thus seeking to suppress the information that it 
was "immediately afterwards" that one crossed the frontier by a Turkish 
military post and, yet again, that it was only ater passing the Turkish post 


that one passed Ras el-Masri. 


5.48 Egypt comments further in E/CM, para. 3.26, that 


"in any event, as pointed out in Egypt’s Memorial [E/M, paras. 
7.66-7.67] evidence derived from guidebooks is ’third party’ 
evidence, and not direct evidence of State conduct. Its value has 
to be assessed in the light of all the evidence". 


This is hardly an accurate summary of the cited paragraph in the E/M which ’ 
in Israel’s submission correctly sums up the position and deserves to be 


quoted in full: 


"7.67 Third-Party, or "private" evidence may be of different 
kinds. Whether in the form of a history, or a chronicle or 
travels, or photographs, or a learned article directly on the 
boundary issue, such documents represent directly the views of the 
private author and not the views of a State party to a dispute. 
However, where this evidence is based on personal knowledge of 
the facts, such as a personal visit to a disputed location, and 
there can be no basis for doubting the impartiality of the third 
party, then such evidence may have a special value precisely 
because of its objectivity. For here the private party does not 
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purport to represent a State’s view of the matter. He simply 

records the facts , of which he had personal knowledge, and in 

the absence of any reason to doubt his impartiality or the 

accuracy of his observations of the facts, such evidence may be 
particularly persuasive." 

Meistermann and Baedeker fit this statement exactly: personal knowledge of 

the facts; no basis for doubting their impartiality; no reason to question 

the accuracy of the observations, since each confirms the other; no conflict 

with other evidence from the same period; full conformity with the Sudan 

Intelligence Reports; and reflection in photographic terms in the Naval 


Intelligence Handbook. Yes, indeed, such evidence, to use the words of the 


Egyptian CM, is "particularly persuasive". 


2. The second period: the period of war between Britain, as 


protector of Egypt, and Turkey, 1914-1922 


5.49 Israel has already argued, and need not repeat its arguments 
here, that conduct which in time of peace might have the effect of changing 
a legal situation by reason of lack of protest or acquiescence therein by 
the other party cannot have that effect in time of war. In short, the legal 
state of war stops the running of time. Britain and Turkey were at war from 
1914 to 1922. Even if Egypt was not formally at war with Turkey, it was 
subject to British occupation and control. Egypt was thus effectively 
divided from Turkey by the line of war. Neither side could be affected by 


conduct of the other taken during the war which might, in peacetime, have 


seemed to modify their rights inter se. 
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5.50 This said, it remains only to note that in the period 1914 to 

1922 there was no Egyptian conduct whatsoever which could have affected 
the location of BP91. Egypt adduces none and Israel knows of none. One 
reason was, of course, that Britain and Egypt withdrew from Sinai in 1914 


and this part was not re-occupied by Britain until 1917. 


3. The third period: the period of the Mandate, 1922-1948 





5.51 The third period is that of the Mandate for Palestine, 
1922-1948. For all practical purposes, both sides of the border were under 
the same control. The Egyptian Frontier District Administration, which was 
responsible for the Egyptian side of the boundary, was effectively under 
British control; the Mandatory Authority, which was responsible for the 
administration of the Palestine side of the boundary, was under British 
control, subject only to the supervision of the League of Nations. There was 
free movement across the border. This was the period when the motor road 
from the main part of Egypt to its far-flung outpost at the dom palms and 
the well at Taba was established - through Palestinian territory. The last 
thing that would have agitated anybody would have been an Egyptian presence 


on the eastern side of Wadi Taba. Yet there is no evidence of such a 


presence. 


5.52 The following are the items that present themselves for 


consideration during this period: 
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a. Beadnell’s Survey, 1924-1925 


5.53 Reference has already been made (see above, para. 2.23) to the 
record of two years of exploration in the Sinai carried out by H.J. Beadnell 
of the Survey of Egypt and published in 1927. He was a very senior officer 
of the Egyptian Survey, clearly knowledgeable, carrying out a survey. He 
speaks at p. 65 of tying his survey to the penultimate beacon, (1) and wrote 
about his "objective, the boundary cairn at Bir Taba" . This statement in a 
book not published by the Egyptian Government may not by itself stand as 
evidence of Egyptian State activity. But the survey itself was undertaken on 
behalf of Egypt and the absence of any positive references to it in the 
Egyptian pleadings suggests that it is now seen to be unhelpful to Egypt’s 
arguments. Indeed, it is one of the surprising features of Egypt’s 
Presentation of material, that although several surveys were said to have 
been carried out by its Survey Department or in cooperation with the 
British, no records of such surveys have been produced - not of Wade’s 
activities, not of the surveys leading to the Newcombe map, not of Beadnell 
and not of Dr. Ball’s triangulation. Could all these records have perished, 


or do they contain indications unhelpful to Egypt? 


1 "Four miles further on we reached Taba, where I was able to tie my survey 
to the penultimate beacon, the position of which was determined years ago by 
an international boundary commission." (The Wilderness of Sinai, p. 65) 
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b. Grant of an oil concession by Egypt in 1921-22 


(E/M, paras. 5.19, 6.166 and 8.16; E/CM, para. 3.39) 


5.54 As an item of Egyptian "activity" or "conduct" in relation to 
the location of BP91, the grant of the concession by Egypt in 1921-22 can be 
no more significant than the publicity accorded to the map which illustrates 
the area said to have been conceded. Egypt has not mentioned that the map 
was ever published and presumably it remained a private matter between Egypt 


and the oil company. The item does not, therefore, assist Egypt in any way. 


c. Egypt's 1926 Map - Sinai Peninsula (Akaba) - Printed by the 
Survey of Egypt - 1:250,000 (E/M, Map No. 4) 


5.55 This map is described in the E/M, para. 6.130 as being 
reproduced from the 1915 British General Staff Map, No. 2761. In its 
original form as a British map, it has been invoked by Egypt in support of 
favourable answers to two questions which it posed in E/CM, para. 3.13, 
though in its later, Egyptian, form it is not so cited. There may well be a 
reason for this. The date of the British map is 1915 - but the British map 
is only evidence of Egyptian activity or conduct by adoption or 
imputation. The date of the Egyptian map - which was a published document 
and can therefore be cited as activity or conduct is eleven years later, 
i.e. 1926. By that date, as can be seen from the analysis of relevant 
periods in paras. 4.37 and 5.51 above, Egyptian activity could have no 
effect. Turkey was no longer the limitrophe State. Palestine was a Mandate 


under British administration. Britain had no authority to accede to any 
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modification of the boundaries of Palestine as they existed prior to the 
establishment of the Mandate. This is unequivocally acknowledged by Egypt in 
E/M, para. 8.14: "... Article 5 of the Mandate Agreement bound Britain to 


ensure that no Palestine territory should be ceded to any foreign power". 


5.56 Moreover, by coincidence, but nonetheless as a pertinent factor 
to consider, the authority administering Palestine was both de facto the 
authority making policy in relation to this aspect of Egypt’s activities and 
also the authority that had published the 1915 map from which the 1926 map 
was copied. In these circumstances Britain had a conflict of interest which 
it was hardly likely to resolve in favour of Palestine. Britain’s failure to 
protest is, therefore, not surprising. It also serves to deprive this item 
of Egyptian activity of any "right-generative" effect. Or, to put the point 
another way, Britain’s failure to react to the Egyptian publication cannot 


be regarded as acquiescence in the Egyptian claim. 


5.57 Yet, if Britain had been performing its duties properly as 
trustee of the territory of Palestine, it should have reacted to the 
Egyptian map, just as - contrariwise - it should never have produced the 
1915 map, at any rate as regards its illustration of the southern terminus 
of the boundary. The 1915 map was, in this respect, fundamentally flawed, 
not least by its failure to recognize the significance of the Parker pillar 
and of the presence of the Turkish post in Wadi Taba. How could any proper, 
and therefore valid, survey have identified a location for the termination 
of the boundary at BP9IE, an elevation of 298 ft, when in full sight, 284 


metres away and 67 feet below it, there stood the Parker pillar which Egypt 


-99- 
now introduces as evidence of the location of the terminal pillar. However, 
the defects of the "Newcombe" family of maps to which the 1915 and 1926 maps 
belong have already been identified, at paras. 3.34-3.36 above and are set 
out more fully below, paras. 8.30-8.43. At this moment, the only point to 
record is the paucity of Egyptian activity or conduct in relation to the 


location of BP91. 


d. The 1926 correspondence between Egypt and Britain (E/M, para. 


4.11) 


5.58 The exchange of correspondence between Britain and Egypt in 1926 
regarding the frontier between Egypt and Palestine requires no further 
description here. Reference is made to it only because it represents on the 
Egyptian side a public act relating to its boundary. But, as is 
self-evident, the boundary is dealt with in such general terms that the 
episode can cast no light upon the specific location of BP91. The 
correspondence serves, nonetheless, to record recognition on both sides of 


the line defined in the 1906 Agreement as the line of the boundary. 


e. The Letter of 8 March 1932 from the Surveyor General, Survey 
of Egypt 


5.59 The I/M, para. 6.26, refers to a letter from the Surveyor 
General, Survey of Egypt, to the Director of Surveys, Survey of Palestine in 
which the former observed that "the Boundary was demarcated on the ground by 


Pillars erected at intervisible points. These pillars were never surveyed so 
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that no record of their co-ordinates exists". (For text, see I/M, Annex 


71.) 


5.60 The sole comment which the E/CM makes on this item is to be 
found in para. 3.28: "The writer, not having undertaken or seen any survey, 
seems unaware of the fact that intervisibility had been generally 
accomplished - but not without exception". The paragraph then goes on to 
develop - incorrectly, as will be seen - the thesis that intervisibility was 
not achieved between certain pillars. This particular contention will be 
answered specifically in para. 8.15-8.25 below. But at this point, what 
needs to be said is that Egypt has evidently failed to perceive two points 
of importance in this statement by the head of its own Survey Department, 
whose authority in such matters it so strongly asserted in paras. 3.28-3.29 
of the E/CM, regarding of what it, Egypt, believed in 1932 to be the case, 


namely: 


(1) that intervisibility was a controlling element and had been 


achieved; and 


(ii) that the pillars had never been surveyed , thus’ further 
undermining the relevance and value of the whole Newcombe family of maps. 
(For it is a fact that the southernmost position of the boundary was not at 
any material time from 1906 to 1982 the subject of a ground topographical 
survey. Thus the boundary line depicted on the Newcombe family of maps in 
the southernmost sector had no basis in a survey. "What I did not know, I 


invented", wrote T.E. Lawrence - who prepared the map for Lord Kitchener. 
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These two points were represented by the relevant Egyptian official to the 
relevant Palestinian official. Could there be any clearer example of State 
"activity" or "conduct"? No doubt Egypt will presently develop the theory 
that this was a mistake on the part of the Surveyor General, thus enlarging 
the catalogue of Egyptian error beyond the mistake in the Statistical 
Yearbook of 1909 (E/CM, para. 3.18 and see above para. 5.37) to encompass 
ignorance in 1932 on the part of the official who, so the E/CM would 
represent, was the one person properly able to correct the 1909 error! And 
whose authority, the Tribunal must by now be asking itself, will Egypt next 
repudiate in order to evade responsibility for the error of identifying BP91 


at BP91E? 


£. Egypt’s construction of a road to Taba, 1930-31 


(E/M, para. 5.32; E/CM, para. 3.39) 


5.61 The confusion in the Egyptian representation of the construction 
of the road to Taba has been fully and sufficiently demonstrated in the 
I/CM, paras. 4.51-4.52 and 6.52-6.55. The road from Ras el Naqb to Taba 
passed through Palestine. The fact that the FDA reported on its construction 
can have no bearing on the precise location of the boundary near Taba 
unless, on the basis of evidence not yet produced, Egypt could show to the 


very yard the length of road for which it paid as reflecting the length of 


road that lay in Egyptian territory. 
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g. Egypt’s extension of a telephone system to Taba, 1931-32 


(E/M, para. 5.32; E/CM, para. 3.39) 


5.62 The repetition in the E/CM, para. 3.39, of the claim that 
Egypt’s extension of a telephone system to Taba contributes to the 
identification of the boundary at BP91 is as empty as the claim based on the 
construction of the road. The fact that a telephone line runs to Taba does 


not serve to show where BP9IE is. 


h. The construction of the resthouse on the shore at Ras Taba 


1931-1932 


5.63 A surprising feature of the summary recitation by Egypt in the 
E/CM, para. 3.39, of relevant examples of Egypt’s conduct as an independent 
State, 192 and after, is the omission of any mention of the construction of 


the rest-house. The preparation of the rest-house was mentioned in the E/M, 


para. 5.32: 


"The Annual Report of the FDA for 1932-1933 additionally reports 
that, at Taba, an old building was being prepared to be used as 
a rest-house for officials visiting the district." 

(Emphasis supplied.) 


But although two other items, the construction of the road and the extension 


of the telephone system, which were mentioned in that same paragraph of the 


E/M are recalled in the E/CM list of Egyptian conduct, the construction of 


the rest-house has been left out. 


5.64 Could there be a reason for that omission? Is it possible that 


Egypt has at last become aware of the implications of referring to the 
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existence of an "old building" that had stood on the site of the rest-house 


prior to 1931-32? What could that "old building" have been? 


5.65 The E/CM, Para. 5.06, states without demur: "Evidence introduced 
with the Israeli Memorial confirms that at the time of the 1906 Agreement 
Taba was uninhabited." At E/CM, para. 5.08, there is an assertion that "... 
there is no doubt that ... in 1906 Taba was abandoned by the Turks and that 
thereafter Egypt resumed effective sovereignty over it." Well, if this is 
so, where did the "old building" mentioned above come from? The E/CM, para. 
5.09, claims no more that that "Egypt established, long before the present 
dispute, a Frontier Administration or Customs Post and a rest house nearby 
(marked "RH" on many maps)". So it is evident that Egypt makes no claim to 
have built any other building on the rest-house site. And yet in 1931-32 the 


FDA notes that it has prepared an old building for use as a rest-house. 


5.66 What could that "old building" have been but the building which 
had previously been used by the Turks as their military post in the period 
1906-1914? (See para. 5.44-5.48 above). It had no doubt been disused since 
that date because in 1914 Turkish forces occupied the whole of Sinai and 
Turkey, and therefore, had no need to maintain an outpost at Taba. 
Correspondingly, when Allied forces occupied the area in 1917 at the time of 
the fall of Akaba, there was no need to maintain an Allied post there. But 


the building remained and eventually seems to have been taken over by Egypt 


for use as a rest-house. 


5.67 It could, of course, have been argued by Egypt that in taking 


over the old building of Turkish origin it had performed a State act and 
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that its conduct evidenced the fact that BP91] lay east of the rest-house. 
But that would have left a situation in which Egypt would have needed (and 
still needs) to explain the origin of the "old building" at a place where 
Egypt hs never claimed that an "old building" stood. In truth, no 
explanation satisfactory to Egypt can be produced. The "old building" is the 
old Turkish military post, as identified by Meistermann and Baedeker and 
reflected in Turkey’s act of bringing a gun there in 1911. The use made of 
it by the FDA after 1932 as a rest-house was a straightforward usurpation. 
Perhaps, having regard to the openness of the boundary and the general 
feeling of common-ness and camaraderie that existed between the FDA and _ the 
British authorities in Palestine, the matter was not again given special 


thought. 


5.68 However, the point that should concern the Tribunal is that the 
construction of the rest-house is not evidence of Egyptian conduct in the 
area, has not been invoked as such by Egypt in the relevant paragrpah of the 
E/CM and , in the manner in which the construction is described in the FDA 
Report, really operates to support the view that from 1907-1914 there was a 
Turkish police post at that location, right near the cairn, which survived 


to mark the boundary. 


i. The 1935-1938 Maps (E/M, Map Atlas Nos. 5-1 to 5-7 and 6-1 to 
6-3) 
5.69 The substantive content of these maps is open to comment, not 


least because the hills which form the eastern ridge of Ras Taba are marked 


as "unsurveyed" - thus casting great doubt upon the accuracy of the line 
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that is meant to follow them. However, the aspect of these maps which falls 
for comment now is their pertinence as Egyptian "activity" or "conduct" in 


relation to the location of BP91. 


5.70 It must, of course, be conceded that these maps represent a 
public assertion of a claim to a location for BP91 at BP9IE. But the 
assertion was made during the period of the Mandate when the only entity 
capable of contradicting the assertion on behalf of Palestine was Britain - 
the very source of the markings on the map! There is, therefore, no basis on 
which it can legitimately be said that there was any relevant acquiescence 
in the claim thus asserted by Egypt. Moreover, as the E/M itself points out 
at E/M, para. 6.131, on the first occasion in its relations with Israel when 
Egypt sought to invoke the map against Israel "the Israeli members of the 


Joint Commission refused to participate in the use of a common map". 


j- The letter of 6 February 1936 from the Survey of Egypt to the 
Survey of Palestine 


5.71 A further item of Egyptian activity or conduct was presented by 
Israel in I/M, paras. 6.27 and 6.28. This took the form of another letter 
from the Survey of Egypt to the Survey of Palestine dated 6 February 1936 
(I1/M, Annex 76). Here, again, an Egyptian official asserts on behalf of 
Egypt that intervisibility is the controlling concept having been applied 
apparently without exception. Again Egypt’s comment (in E/CM, para. 3.29) 
consists of an allegation that the official was merely referring to the 1906 


Agreement and the Wade Report "but evidently without the benefit of any 
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resurvey of the boundary". The E/CM thus does not meet the obvious point 
that thirty years after the 1906 Agreement the Survey of Egypt regarded 
intervisibility as the controlling concept and had still not so conducted 


itself in relation to the boundary as to have surveyed it completely. 


k. Dr. Ball’s 1941 Survey Card (E/M, para. 6.121 and Annex 77) 


5.72 There is no need to comment on Dr. Ball’s 1941 Survey Card as an 
item of Egyptian State activity. The E/M gives no information as to who Dr. 
Ball was or the scope of his survey. The results of the survey, whatever its 
extent, were evidently not published since no reference is given to them. 
The item cannot stand as one of public Egyptian representation of its 


position. 


4. The fourth period: 1948-1986 


a. Sub-period 1948-1956 


5.73 In the I/CM, para.- 6.59, attention was drawn to the fact that 


for the period 1948-1956 there is a striking gap in Egypt’s presentation of 


evidence of State activity in or in relation to the boundary with a view to 


sustaining its claim to BP91E. Israel observed: 


"If significance is to be attributed to the activity of the 
Parties during this period as a reflection of their view of the 
location of the boundary, one would expect some mention of a 
display of Egyptian sovereign authority in the area, some positive 
identification of the whereabouts of Egyptian forces during that 


period. There is none." 
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Israel went on to say that there was good reason for such absence of 
evidence, namely, that Egyptian forces withdrew from the Taba area at the 
end of March, 1949. It now appears that there may be reason to question the 


absoluteness of this proposition. 


5.74 That there was an Egyptian presence at the police post in 1949 
is now attested by a group of photographs recently found in the collection 
of a former officer in the IDF, Mr. Abraham Zakai. In his statement at Annex 
134 he notes that these were taken on 10 March 1949, the day that Israeli 
forces reached Taba. They show the features mentioned above. Three of them, 
being taken from the south-west provide an unusual panorama of the heights 
on the eastern side of the Wadi. The granite knob stands out. At its western 
end, on the side near the sea, can be seen the rest house. The impression 
that the photographs convey is of the emptiness of the Wadi and the absence 
of any indication of Egyptian positions east of the police post. The E/CM, 
para. 3.23, contains a reference to a photograph following p. 52 of the 
text, which is said to be a reproduction of "a photograph taken in 1950, 
showing Egyptian soldiers in Taba". It says that 

"the man standing third from the left in the picture is still 
alive, having retired as a general in the Egyptian army, and can 
identify the building and the persons in the photograph". 
While the possibility of the accuracy of these statements is not to be 
excluded, Israel is not prepared to admit on the basis of a reference to the 


prospect of evidence from an unnamed person that the photograph was taken in 


1950. 





rama composed from 3 Zakai ph 
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5.75 But even if the Egyptian assertion is proved, the material 
scarcely improves Egypt’s position. There is no statement in the E/CM of the 
length of the period for which Egyptian forces remained at the buildings 
shown in the photographs or of how far they extended their patrolling and, 
in particular, of how close they came to either BP9I1E, the Parker pillar or 
the granite knob. There is, therefore, no present basis on which Egypt can 
invoke any conduct on its behalf to establish the location of BP91 during 


this period. 


b. Sub-period 1957-1967 


5.76 Egypt contends, both in its Memorial and Counter-Memorial, that 
conduct of the Parties during the period 1957-1967 confirms that Taba is 
Egyptian. The E/M points to only two specific items of Egyptian conduct, in 
paras. 5.130-131 (the Hilmy letter re coordinates) and 5.134 (notification 
of projected survey which never materialized). The E/CM mentions the Hilmy 
letter in para. 3.4.3. The I/CM deals with the substance of these points at 
paras. 6.60-6.69 by recalling that nothing that occured during this period 


could affect the location of the boundary; and there is no reason to repeat 


what has been said there. 


5.77 But it is evident that during that period Egypt shared Israel’s 
view that the conduct of the parties could not affect the boundary between 


Egypt and Israel. When on 9 January 1958 General Burns of the UNEF raised a 


question regarding the marking of the frontier, Brigadier Goher "stated that 


Israel should not take any part since this was the International Frontier 


of Egypt and Palestine" (E/M, Annex 69, second item). 
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5.78 Again, on 10 November 1959, General Rikhye (of the UNEF) 
informed General Burns that although the IDF agreed that easily recognisable 
markers should constructed along the International Frontier to indicate 
patrol limits, "This is without prejudice to final delineation of IF" (E/M, 
Annex 69, fourth item. On 10 April 1960 General Gyani (of the UNEF) prepared 
a Memorandum of a meeting held in Cairo on 8 April 1960 between himself and 
Generals Hilmy and Gohar. He noted that in response to a question "as_ to 
what was his policy with regard to demarcating the frontier to facilitate 
patrolling by us [the UNEF] and avoidance of ambiguities" General Gohar 
stated 

"that there must be no attempt to demarcate the frontier. He was 
providing UARLO information giving map references of frontier 
pillars. These would give a permanent alignment for patrolling 
purposes. The IDF should not be patrolling close to the IF as 

that was contrary to the GAA" (E/M, Annex 69, item 16) 

5.79 In any case Egypt has produced no evidence to show either that 
Egyptian forces re-asserted their authority in Sinai up to a position 


consistent with the Egyptian claim to BP9IE, or inconsistent with Israel’s 


claim to BP91I at the granite knob. 


5.80 In Annex 135 below is a statement by Yigal Simon who was a 
Captain in an Intelligence Unit of the IDF stationed in Eilat from 
1966-1969. He was thus in the locality for a year prior to the renewal of 
hostilities in June 1967 and the subsequent occupation by Israeli forces of 
the whole of Sinai. He states that at no time during his period in the area 
prior to the Israeli advance was there any permanent Egyptian presence in 


Taba. There was no post or military position there and the place was only 


occasionally visited by Egyptian reconnaissance units. 
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c. Sub-period 1967-1979 


5.81 This is the period during which, following the Six Day War, 


Israel occupied the whole of Sinai. Egypt does not refer to this period. 


d. Sub-period 1979-1986 


5.82 Egypt does not expressly invoke the conduct of either Party 
during the period since the Peace Treaty as supporting its claim to BP9IE. 
That is understandable since in two major respects Egypt’s post-1979 conduct 


runs counter to its claim. 


5.83 First, Egypt did not protest against the construction of the 


Sonesta Hotel. The relevant facts are set out in I/CM, paras. 4.35-4.37. 


5.84 Second, Egypt in its approach to the re-construction of the 
Boundary Pillars during the work of the Joint Commission consistently 


accepted the controlling importance of the concept of intervisibility - a 


concept the operation of which totally excludes BP9IE or the Parker location 


as sites for boundary pillars. The details of this consistency of the 


Egyptian approach will be set out in paras. 8.01-8.25 below where the 


Egyptian contentions on intervisibility will be rebutted in detail. This is 


not a point which in any way turns upon the records that either Party may 


have kept of the work of the Joint Commission. It is a point which is 
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evidenced by the pillars on the ground. Whatever may have been the position 
prior to 1982 - and it will be shown to have been a full application of the 
requirement of intervisibility - one of the prime tasks of the Joint 
Commission, in which Egypt joined to the full, was to restore 

intervisibility whenever the forces of nature had operated to destroy a 
pillar ; and that concern with intervisibility is evidenced by the 
construction of additional pillars wherever required to perfect the 


implementation of this requirement. 


5. Conclusion 


5.85 In short, Egypt’s insistence on the significance of conduct is, 
for it, entirely counter-productive. This is not to say that in principle 
reference to and reliance upon the conduct of the Parties is wrong. It is 
only to say that in this case a close scrutiny of Egypt’s activity does not 
support its position at all. The essential question is whether the terminal 
pillar was fixed at BP91E, or at BP91I (GK) or (BT). That question is not 
answered by Egypt’s pointing to this or that episode (not necessarily 
indicative of the view of the relevant Parties) as supporting the view that 
Taba is in Egypt. What matters - and alone matters - is whether Egypt’s 
conduct points unequivocally to BP9IE as the terminus of the boundary. If 
one looks back over the list of items discussed in paras. 5.15-5.87 above, 
it must be evident that there is not one that supports Egypt’s claim to 


BP9IE. 
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5.86 So what, then, is left for Egypt: the indication on a number of 
maps, originating with a British map of 1915, that the boundary ends at an 
elevation of 298 ft - a location which does not satisfy the cardinal 
requirement of intervisibility. As will presently be shown in detail, the 
map was not (as regards the area in question) founded on a survey or even on 
direct personal observation on the ground; and it cannot, therefore, serve 
as authority for anything. It was not accepted or acted upon by Turkey prior 
to 1922. Moreover, it is contradicted by Israel’s positive evidence, 
including the British Naval Intelligence Handbook photograph showing the 
boundary cairn on the seashore at Ras Taba. The presence of a Turkish 
military post in the bed of the Wadi during the period 1906-1914, as 
evidenced by the Sudan Intelligence Reports and the reports of Meistermann 
and Baedeker and, indirectly, the statement in the E/CM that the rest-house 
was prepared from an "old building" that could only have been the Turkish 


post. 


5.87 To conclude: by attributing so central a role to the conduct of 


the Parties, Egypt has built its house on a foundation of sand. 
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CHAPTER VI. HISTORICAL BACKGROUND TO THE ARBITRATION AND TO THE 1906 


AGREEMENT 


6.01 Part IV of the E/CM purports to address under the above title 


certain arguments advanced in the I/M, Chapters 4 and 7. 


A. Background to the Arbitration 


1. The Significance of the 1906 Agreement 





6.02 Egypt, though acknowledging the historical relevance of the 1906 
Agreement, contends that by 1922 the demarcated line resulting from the 
implementation of the Agreement had been "transformed into an established 
boundary line with permanent markers whose locations had been determined by 
the Egyptian Turkish Boundary Commission between 31 December 1906 and 9 
February 1907, and had not subsequently been challenged by either party to 


the 1906 Agreement" (E/CM, para. 4.03) 


6.03 Even though Egypt does not develop this assertion in the 
Paragraphs of this Part of the E/CM, Israel considers it desirable to 
indicate the respects in which it differs from the Egyptian assertion and 


the reasons for its so doing: 
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(a) The Egyptian contention accords to those who erected the permanent 
boundary Pillars a role which was not theirs to perform. The stages of 
establishing the boundary have already been described and need not be 
repeated again in detail (see I/M, pp. 120-129, paras. 8.59-8.72; I/CM, 
paras. 4.103-4.121). But once the process of delimitation was completed with 
the signing of the Agreement and the process of demarcation was fulfilled 
with the placing of the last pole at the point of Ras Taba on 17/18 October 
1906, the "location" of the boundary was completed. Thereafter, the fixing 
of the permanent pillars could not change the boundary line. In particular 
the Commissioners had no authority to vary this Agreement by not erecting 


BP91 at a point invervisible with BP90. 


(b) The Egyptian contention assumes what has to be proved. Even if the 
facts were to overide the law, the facts still have to be established by 
Egypt in the sense it requires. And these facts, as the earlier Israeli 


pleadings and this Rejoinder show, have not been established. 


2. Relations between Egypt and Israel, 1948-1979 


6.04 The E/CM, para. 4.05 complains that the I/M makes no mention of 


the fact that annexed to the UN Partition Resolution of 29 November 1947 is 


a map showing Taba as lying clearly on the Egyptian side of the boundary. 


The reason why no reference was made to this map is that the location of 


Taba is not in issue in this case (see I/CM, para. 3.02, p. 25). Moreover, a 


map on a scale of 1:1,000,000 cannot give any guidance as to the choice, as 


regards the boundary east of Taba, between BP91I and BP9IE. 
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6.05 The E/CM in paras. 4.06-4.09 draws attention to what it calls 
Israel’s "cursory treatment" of the 1949 Armistice Agreement. Israel has 
reverted to this matter in I/CM, para. 3.22, where it set out, in addition 
to Article V(2), the terms of Article IV and Article XI. It also devoted a 
substantial section of ten pages (pp. 167-177, paras. 6.38-6.59) to 
rebutting Egypt’s attempt to circumvent the "without prejudice" provisions 
of the Armistice Agreement. The distinction between the ADL and the IF upon 
which Egypt relies so heavily is not one which was adhered to in practice 
(see e.g. the General Assembly Resolution that recognized Israeli withdrawal 
in 1956, as set out in I/CM, para. 6.48). In any case, the Egyptian argument 
is related only to Article V(2) of the Armistice Agreement and does not meet 
the whole Israeli case which involves reference also to Articles IV(3) and 


xI. 


6.06 In further support of Israel’s approach to the interpretation of 
the Armistice Agreement, reference may be made to a passage in the memoirs 
of General Burns, the head of Truce Supervision Organization, Between 
Arabs and Israelis. In note 10 on p. 297 he says: 


"10. From time to time, I shall use the word "border" for 
convenience and brevity. The proper legal term for the lines 
separating the territory held by Israel from that held by the 
neighbouring Arab countries is "Armistice Demarcation Line." The 
General Armistice Agreements set forth that these lines are of 
purely military significance, and were "agreed upon by the parties 
without prejudice to future territorial settlements of boundary 
lines or to claims of either party relative thereto." The Arabs 
are very sensitive in regard to the use of the word "border" or 
"boundary" when the demarcation lines are really meant, and always 
object if these words appear in official documents. They are, of 
course, quite within their rights in doing so, and in using the 
shorter term I imply no meaning contrary to the provisions of the 
General Armistice Agreements. The attitude of the two sides in 
respect of boundaries has been indicated in Chapter 2, page 29." 
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6.07 One sentence in the E/CM, para. 4.07 calls for comment even 
though, taken by itself it does nothing for the Egyptian case. But it is a 
striking example of the myopia by which, at so many points, the Egyptian 
pleadings are afflicted: 

"It is not as if Israel had come into existence at a time when the 
course of the boundary line dividing Egypt from the mandated 
territory of Palestine, or the location of particular boundary 
pillars on that line, was under challenge". 
What Egypt entirely fails to recall is that at the moment when Israel came 
into existence Egypt took the position that the boundary between itself and 
Palestine was dissolved, that Egyptian forces had the right to be in Sinai 
north of the boundary as far as Beersheba and that Egypt was free to 


negotiate with Britain and the United States for a revised boundary much 


more favourable to Egypt. 


6.08 The E/CM also includes in the section devoted to the Armistice 
Agreement a repetition of its demonstrably absurd argument that the 
provision of Article VIII(4) regarding the non-use by military forces of the 
Taba-Qouseima-Auja road is "a clear recognition that Taba lies on the 
Egyptian side of the boundary" (E/CM, para. 4.08) There is no need to repeat 
here Israel's response (set out in I/CM, paras. 6.52-6.56) which makes plain 
Egypt’s evident unawareness that its argument overlooks the fact that the 


road passes through indisputably Israeli territory. 


6.09 The E/CM closes this section with an expression of suprise that 
the I/M does not refer to the UNEF period, 1957-1967. This comment is in 


fact met by I/CM, paras. 6.60-6.69, pp. 178-181. What is said there need not 
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be repeated. It is a sufficient answer to Egypt’s contention that the 
material from this period constitutes "a significant body of evidence 
bearing upon the location of the international frontier". In particular, it 
may be noted, not a word of it relates to what Egypts accepts as the core of 
the present case, the position of BP91. There is no warrant whatsoever for 
the Egyptian statement that the absence of discussion by Israel of the 
period 1957-1967 "demonstrates the insubstantial nature" of Israel’s 
arguments or "the incompleteness of the Israeli evidence". On the contrary, 
what it shows is Israel’s concentration on relevant issues and its exclusion 
of discussion that does not bear upon the location of the specified disputed 
boundary pillars, especially BP91. The Tribunal will not fail to note that 
the net result of Egypt’s presentation of its own case for the period 


1957-1967 is nothing which suggests a location of BP91 at BP9IE. 


3. The Peace Treaty and Israel’s withdrawal from the Sinai 


6.10 To no great purpose the E/CM, in para. 4.10, rather lamely 
qualifies its acknowledgement of Israel’s withdrawal from Sinai pursuant to 
the 1979 Peace Treaty by saying that Israel’s "assertions fall somewhat 
short of the true state of affairs, as revealed in paragraphs 2.25 to 2.31 


of the Egyptian Memorial" (E/CM, para. 4.10). 


6.11 These matters are really irrelevant in this arbitration, but as 
Egypt has referred to them - presumably for the purpose of creating some 


kind of atmosphere favourable to itself - Israel must make the following 


points: 
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Yes, the 1982 Agreement did prohibit the initiation of new 


construction projects in the area. 


- The hotel was not a "new" construction project. Ground was broken 
for it in 1978 and work on it was so far advanced by April 1982 that it was 


an activity which, according to the Agreement, was permitted to continue. 


At no time between 1978 and 1982 did Egypt protest against the 
construction work being done on the hotel, even though this was quite openly 


a matter of public knowledge (1). 
4. The work of the Joint Commission 


6.12 Israel notes that Egypt accepts that two authentic sources were 
agreed upon by the Joint Commission: the position of the border stones 
erected in 1906, and the verbal description of the boundary in the 1906 
Agreement. Where no border stones existed this authentic source should be 
used. (E/CM, para. 4.12) The E/CM then quotes the following Israeli 


statement: 


"It is our position that, once it is established that an authentic 
stone existed at a certain location, this location should be 


accepted as a border point". 


The E/CM continues: 


"Had these guidelines been adhered to by Israel, it should have 
been possible for the Parties to agree upon the locations of all 
the boundary pillars marking the international frontier. Israel 
was not asserting then, and is not asserting now, that the pillars 
erected in 1906/1907 remained the true boundary in 1922". (E/CM, 


para. 4.12) 


eS ar 
| Articles on the subject of the hotel were published in the Jerusalem Post 


17.3.82; 18.3.82; 23.4.82 (Annexes 136a-c) 
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Israel emphasizes that its acceptance of the operative role of a 
"border stone" or boundary pillar depended entirely upon whether it was 
"authentic" i.e. a pillar placed at its proper position in accordance with 


the 1906 Agreement. 


- Contrary to the Egyptian representation of Israel’s position, Israel 
asserts that, at any rate as regards BP91, there is no physical evidence of 
where it was placed. The positive evidence point to a terminus at BP9II 
(GK). This evidence consists of the terms of the 1906 Agreement ("point of 
Ras Taba" and the requirement of intervisibility), with the Owen and Wade 
Reports, and reinforced by the map annexed to the 1906 Agreement which shows 
the border line terminating at a triangle marked ")", The description in the 
Egyptian Statistical Yearbook 1909, supported further by the presence of the 
Turkish frontier post and gun in the Wadi, and now carried forward in time 
by the British Naval Intelligence photograph of the cairn on the seashore, 
conform with the location of Astronomical Station Bl and the requirement of 


intervisibility with BP90. 


= In contrast with this, Egypt’s only items of evidence in support of 


BP91E, the indications given in some maps of an elevation of 298 feet and 


the site of the Parker pillar, contradict each other. 


6.13 The E/CM, para. 4.13 concedes that the 1906 Agreement does have 


a role to play "where no border stone of the type erected in 1906 was found 


to exist". The situation there contemplated is exactly the one which 


confronts the Tribunal, especially in relation to BP91. So, far from the 


1906 Agreement having no role to play, it had and has a controlling role to 


play. 
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6.14 The E/CM builds up, over a number of Paragraphs to what in para. 
4.17 it perceives as "a shift of position by Israel" in early 1982 from 
acceptance of "authentic" stones to the checking of locations with "original 
sources, especially the Agreement of 1906". The perception of the E/CM is 
incomplete. The position of Israel throughout the work of the Commission was 
that a stone, to be accepted, had to be "authentic", i.e. a stone 
established in accordance with the 1906 Agreement. Where the stone was found 
to be placed other than in accordance with the 1906 Agreement, it could not 
be treated as authentic. Despite Egypt’s contrary assertion, there was no 
change of Israeli position between November 1981 and January 1982 - only a 
development of Egypt’s understanding when faced by a difference of view over 


the location of the most important pillar. 


6.15 In E/CM, para. 4.18, Egypt asks the Tribunal "to note that 
Israel has adduced no evidence whatsoever to support the claim that markings 
were established in the field in the early 1920s or that, even if they were, 
they were placed in error". Egypt seeks, by isolating this observation, to 
shift to Israel the burden of proof regarding the location of boundary 
pillars in the 1920s. Israel has taken the position that the authentic 
location of boundary pillars must be determined by reference to the 
requirements of the 1906 Agreement. The only evidence of the location of the 
pillars in the whole of the Mandatory period produced by Egypt is described 
by it thus: 

"The British Map of 1915, the Egyptian Map of 1935-38 and the 


for the boundary 
British Map of 1943 all show identical locations 
pillarwe This confirms that there could have been no relocation of 


boundary pillars". 
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6.16 But as has already been shown in the I/M, p. 32, paras 3.39 and 


I/CM, paras. 4.159-4.164, and will be developed further below: 


- the 1915 map cannot be correct if the Parker photographs are to be 
treated as evidence for what the Egyptians claim they show, namely, the 
construction of the first pillar on the Parker location. A terminus at BP9I1E 


(elevation 298 feet) cannot stand with the Parker pillar. 


- The 1915 map was a joint British-Egyptian product and cannot therefore 


stand as an impartial contribution. 


The 1915 map itself declares on its face that the south-eastern 
portion of the map is unsurveyed - and that south-eastern portion includes 


the locations of both BP91E and the Parker pillar. 


The 1935-38 map (E/M, Map Atlas No. 5-1 to 5-7) was no more than a 
derivation from earlier maps. The only new feature in it is the imposition 
of the Egyptian grid and the identification of the rest house on the point 
of Ras Taba. The area of BP91 is still marked as "unsurveyed" and the 
elevation of the pillar is still marked as 91 metres. In the right hand 


margin of E/Map 5-6 there appears again a reference which is apparently to 


the absence of a survey. 


= The 1943 map was not the product of a fresh ground survey but only of 


an aerial survey. The identification of the terminus of the boundary at an 


elevation of 91 metres could not with the technology available in 1943 have 
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been so precisely derived from an aerial survey. It could only have been 
borrowed from an earlier map. The same is, of course, true of the actual 
line of the boundary. It thus demonstrates that there could have been no 
additional observational input in respect of BP91; the map could have been 


produced anywhere by anybody. 


- In short, none of the three maps thus cited by Egypt "confirms that 
there could have been no relocation of boundary pillars". They only show 
that there was no relocation of boundary pillars on maps originating from 


Egyptian and British sources - a quite different matter in this case. 


6.17 Egypt reserves in the same paragraph (E/CM, para. 4.18) the 
right to comment on any evidence which Israel may produce in support of a 
claim that markings were established in the field in the early 1920s and 
that those markings were placed in error. Israel has given Egypt notice of 
its intention to introduce a photograph extracted from the British Naval 
Intelligence Handbook on Western Arabia (1). This photograph, appearing 
opposite a description of the terminus of the boundary, shows in the left 
middle-ground a construction which appears to be the cairn mentioned in the 
description. The location of the cairn is intervisible with BP90. It is 
almost close to the spot that Wade adopted for his Astronomical Station Bl. 
a matter of location or 


Its appearance at this position, whether as 


re-location, is far from being an error. 





1 See Annex 128 
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B. Background to the 1906 Agreement 


6.18 In a progression the logic of which is not apparent, the E/CM 
moves within the same Chapter from the "Background to the Arbitration" to 
the "Background to the 1906 Agreement". Israel will now comment on _ the 


latter section. 


1. Introduction 


6.19 Egypt begins (in E/CM, para. 4.19) by "re-emphasizing" that in 
the period immediately preceding the events of 1906 it exercised authority 
"over the whole of the Sinai peninsula, including in particular the Taba 


area". (1) 


6.20 For this purpose it cites a report by Bimbashi Kelly as showing, 


so the E/CM asserts 
"clearly ... that Egyptian authority was being exercised in Taba 


and its surrounding area before 1906. Indeed, one of the points 
raised in the report is whether a new post should be established 


at Taba." 
6.21 But when one reads Bimbashi Kelly’s report (E/CM, Annex 10) the 
picture it presents is rather different. It describes a situation in which 


Taba is virtually unknown and is deemed to have no current importance: 





1 The material produced in support of this large, and largely irrelevant, 
assertion is said to have been found in the National Record Office in 
Khartoum. There is no way in which Israel can check this source to see not 
so much whether the report actually used by Egypt is correct, as whether the 
source contains other material pertinent to the case and favourable to the 
position of Israel. The Tribunal will, no doubt, bear in mind this 
inequality between the Parties in their access to pertinent material. 
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"During my two days stay at Nuebbe, I went a distance of about 
twelve miles along the coast northwards in order to gain some idea 
of the coastline towards Akaba and to form an opinion as to _ the 
advisability of establishing a station at Taba as recommended by 
the Commandant" (1) (Annex 10, p. 7) 
The detection of Turkish movements along the frontier could not be covered 
by Egyptian soldiers but was the responsibility of "certain sheikhs" 
( ibid , p. 7). Indeed the "guarding of the frontier" at Taba was in the 


hands of Sheikh Mismahl Kebbeish who drew a salary from the government for 


this purpose. 


6.22 The Turks clearly did not regard themselves as excluded from 
Taba: 

"I interviewed Sheikh Misma El Kebbeish, who reported the presence 
of a Turkish officer and surveying party at Taba a few months ago; 
he told us that the officer appeared to be taking soundings of the 
water off the coast and bearings on land" (ibid, p. 8) 

The Report concludes: "With regard to the other proposal, to make a 
new post at Taba, I think, as I said before, the time has not yet come for 
this move". (ibid, p. 12). 

6.23 At E/CM, para. 4.20 there appears the statement "that Egypt has 
very recently come into possession of new evidence confirming two frontier 
posts were established by Egypt in the early months of 1914 - one at Taba 
and one at Ras el Nakb". There is no reason for Israel to disbelieve this, 
but what should be noted is that the post in question was at the dom palms 


and this did not manifest an Egyptian presence in any way inconsistent with 


the location of BP91I (GK). 





1 "The Commandant” is not defined but appears from p. 6 of the same Annex 
not to have been stationed at Nuebbe. ("Nuebbe has apparently not been 
visited by an officer for a considerable time and the Bulukbasha is left 
very much to his own devices". (E/CM, Annex 10, p- 6) 
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6.24 The E/CM devotes the rest of Chapter IV (beginning at para. 
4.21) basically to attempting to rebut Israel’s contention in I/M, Ch. 7 
that (as expressed by Egypt) "by the time of the conclusion of the 1906 
Agreement, Taba was no longer regarded as being strategically important from 
the Egyptian point of view". The Egyptian statement does not restate the 
Israeli argument correctly. As a reading of I/M, Ch. 7 will readily show, 
the Israeli argument is not about Taba, but about the boundary; is not about 
the strategic position of Taba but about the strategic insignificance of a 
line in Wadi Taba leading in its southward direction, to a terminus at 


BP9IE. 


2. Israel’s misuse of documentary materials 


6.25 In passing, it should be said that Israel entirely repudiates 
the Egyptian charge (made in E/CM, para. 4.23) of "misuse", "distortion" and 
"selective quotation" of documentary material. Israel has attempted to 
maintain the highest standards in the presentation of materials. If the 
whole of a document is not cited, it is because the view is taken that the 
whole of the document is not relevant to the point made. Egypt will no doubt 
wish to provide some explanation of its own "misuse", "distortion" and 


"selective quotation" of material - which has taken place on quite a grand 


scale, as can readily be seen from perusal of the I/CM and the present 


pleading. 
6.26 As to the particular allegation made by Egypt in para. 4.24, 


that is itself couched in language which distorts what was said in the item 


omitted from the Israeli Memorial (Annex 48). The E/CM, para- 4.24, twice 


-126- 
describes the omitted document as an "instruction" from Lord Cromer. It was 
not an instruction. The E/CM has omitted from the quotation the introductory 
words: "I also agree ...". On no construction of the English words can the 
words "I also agree" be regarded as an "instruction" unless they are used in 
response to a request for confirmation. A reading of Owen’s letter of 29 May 
1906, which Lord Cromer was answering, makes it clear that he is reporting 


not requesting. 


6.27 But this comment apart, when one turns to the substance of the 
matter, it can be seen that the Egyptian observations disregard the fact 
that Owen, on 29 May 1906, saw the Wadi Taba as "our road to Taba and so to 
the Gulf of Akaba". Owen’s letter was written from Akaba, before he had come 
to realize that the Wadi Taba could not possibly form the road to Akaba. 
Egypt, in its concern to show Israel at fault, has simply highlighted the 
reason why Israel argued in I/M, para- 7.46, that the Wadi Taba ceased to be 


regarded as having any strategic relevance to British/Egyptian strategy. 


3. Strategic considerations 


a. Preliminary comments 


a .28 
6.28 The paragraphs between E/CM, para. 4.25 and B/CM, para. 4 


"Britain was 
require no comment, but at the latter Egypt observes that "Brit 


" i be 
prepared to go to war with Turkey over Taba" and asks "Is it really to 


i lace of 
believed that Britain would have threatened war with Turkey over a place 


uestion is 
no strategic importance to Britain or Egypt?" The answer to the q 


en Egypt 
simple: Lord Cromer considered it important that the boundary betwe BY 


P i i to make 
and Turkey should be definitively established and it was appropriate to 
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an issue of that in the first half of 1906. The episode at Taba early in 
1906 was merely a pretext to oblige Turkey formally to renounce authority 


over Sinai. In itself, Taba was of no importance. 


b. The Continuing Strategic Interests of Egypt in Fixing the 1906 
boundary line 





6.29 But in E/CM, para. 4.29 and following, Egypt says the opposite. 
It refers first to Owen’s Report of 29 May 1906. However, as already shown 
in para. 6.27 above, this Report was made at a time when Owen had not become 
aware that Wadi Taba could not constitute a route down to the Gulf of Akaba. 
Even the quotations given in E/CM, para. 4.31, do not establish that a 
position at BP91E would have achieved for Egypt what Owen claimed, namely, a 
road that would "be secure and not commanded by any possible Turkish 
position". Since Egypt claims a straight line from BP91E to BP90, such a 
line would have left in Turkish hands the heights immediately above BP9IE, 
from which BP91E and the delta of the Wadi Taba could have been commanded. 
If, on the other hand, the intention had been that the line should follow 
north-westwards the ridge of which BP91E forms part, that would have meant 
following the ridge as it descended into Wadi Khadra, crossing that Wadi and 
then re-mounting the hogsback, from the higher elevations of which it would 
again have been possible for Turkey to command the Egyptian positions. 


6.30 Apart from these considerations, the principal argument against 


Egypt’s presentation of the strategic factor is that it fails at any point 


h 
to grapple with the implications and consequences of the basic change in the 


orientation of the boundary from G. Um Quff southwards, especially in the 


region south of Mofraq. From that moment, as explained in I/M, para. 7.46, 


and at no point answered in E/CM, the statements of Egyptian strategic 
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interest made prior to that time cease to have relevance, validity or 
importance. And this is fully illustrated in all those contemporaneous maps 
which show the line of the boundary in the southernmost sector as passing 
along the sides of Wadi Taba and not over or along the summits of the 


ridges. 


6.31 Israel adheres to the comment which it made in I/CM, para. 4.61 


(1). 





1 I/CM, para. 4.61: 


"The only specific comments which Israel finds it necessary to 
make upon the Egyptian narrative at the present stage are the 
following: 


1. The E/M, para. 4.49, at p. 88, states that "Owen was quite 
clear throughout that Taba must remain Egyptian". Although Owen 
may have thought this, his views cannot be taken on their own but 
must be read as subject to the last minute shift of the southern 
terminus of the boundary from Marashash to Taba. This shift, 
though there are occasional items in the correspondence which 
foreshadow the possibility (e.g. Owen’s letter to Findlay of 2 
August 1906 (E/M, para. 4.77, pp- 110-11, and Annex 25 and Owen’s 
General Report, p. 5, in I/M, Annex 3, p. 22) is not the 
subject of any express reference or explanation in the 
correspondence. 


2. The E/M makes no reference to the unexplained character of the 
shift just mentioned, beyond stating the source in Owen’s 
General Report just mentioned. Moreover, in describing the final 
result the E/M, in para. 4.87, p. 118, says: "It was also agreed 
to bring the coastal terminal point further west, down from 
Marashash - but only to the ridge to the north and east of Wadi 
Taba". For the words here underlined, which are entirely 
self-serving, the E/M cites no authority whatsoever. The pertinent 
passage in Owen’s General Report says (at p. 5): "We were 
prepared to give them the Nakb-el-Akaba from a point on the gulf 
at Ras Taba, following along the northern ridge of Wadi Taba to 
Jebel Fort". There was no mention in Owen of a ridge east of 
Wadi Taba and the brevity of his description is such that it does 
not support any conclusion that the terminus must have been BP9IE 
or anywhere other than at the granite knob identified by Israel as 


the location of BP91." 
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CHAPTER VII. GEOGRAPHY OF THE SOUTHERN PORTION OF THE BOUNDARY - RELATED 





MAPS 


7.01 Israel agrees that the identification of geographical features 
is important - important enough indeed to have justified Egypt in dealing 
with such matters in its Memorial rather than its Counter-Memorial. Now, 
however, that Egypt has approached such matters, it is to be noted that it 
does so in many instances in a dogmatic and unsubstantiated way. However, 
not all the points require response even though they may be inaccurate or 
tendentious; and Israel will limit itself to a few, relatively brief, 


comments. 


A. Geography of the area south of BP89 to the Gulf of Aqaba 


1. Taba 


7.02 No comment need be made on the Egyptian assertion that the names 


Taba and Bir Taba have been used interchangeably. Whether that is true or 


not, the references to Bir Taba in the I/M, para. 8.83 and following were 


quite specific references to a location at the well and the dom palms; and 


the suggestion of interchangeability of names cannot reduce the specific 


character of those particular references. 
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7.03 As to the suggestion (in E/CM, para. 5.07) that the name "Taba" 
was used in the past to refer to an area including the delta, that may or 
may not be true. It depends upon the circumstances. Egypt gives no examples 
of this wider usage; and Israel has already in its Counter-Memorial rejected 
it as a basis for identifying the location of BP91E. On the other hand, the 
likelihood that it may have been used in that sense in the Sudan 
Intelligence Report of 1914 is a strong one - meaning, of course, that the 
Turkish gun then reported as being in Taba was down in the delta of the 
Wadi. On the other hand, it cannot in any way be assumed that when 
cartographers put a dot on a map and called it Taba they had any intention 
of describing an extended and uninhabited area. The presumption must be that 
they meant a place of settlement or use, i.e. the palms, the well and the 
site of the Egyptian police post. It would be entirely outside the usual 
practice for cartographers to use a dot to signify an area. A dot is a 


place. 


7.04 Egypt’s observation in E/CM, para. 5.08 that: "... there is no 
doubt that Egypt was in Taba prior to 1906, that in 1906 Taba was abandoned 
by the Turks and that thereafter Egypt resumed effective sovereignty over 
it" cannot be accepted without reservation. That Taba, in its true and 
limited sense, of the well, was thought of as Egyptian prior to 1906 may 
well be true. To say that "in 1906 it was abandoned by the Turks" may be 
true of the limited area of the dom palms and the well, but has not been 


proved as regards the rest of the delta of the wadi and runs counter to the 


contemporary description of Meistermann and Baedeker as well as to the Sudan 


Intelligence Report of 1914. 


-131- 


7.05 As for the allegation that "thereafter Egypt resumed effective 
sovereignty over it" (E/CM, para. 5.08), the recital of items in para. 5.09 
does little for its case. Beyond the phrase "long before the present 
dispute", Egypt gives no date for the establishment of a frontier 
administration or customs post. The "rest house" (marked "RH"), according to 
Egypt’s own references to the Report of the Frontier Districts 
Administration, was not prepared until 1931-32 from an "old building" (see 
E/M, para. 5.32). Likewise, it was only at about that time that the 
telegraph line was run to the police post (ibid.) None of this is much 
evidence of the "resumption of effective sovereignty" even at the dom palms, 
let alone further to the east. And most extraordinary of all is Egypt’s 
inability, despite its claim to have exercised sovereignty over Taba and to 
have had a Frontier Administration post, to tell whether or not the 


photograph in Meistermann is a picture taken of it. 


2. Ras Taba 


7.06 Some eight pages of the E/CM, pp. 108-115, are taken up with a 
discussion of the meaning of "Ras Taba" directed towards negating the 
Israeli contention that Ras Taba and its point are to be identified as the 
cape or promontory jutting into the sea immediately next to the granite 
knob. In doing so, the E/CM occasionally presents the Israeli position 
incorrectly. In E/CM, para. 5.12, p. 109, it says that "According to Israel, 
it [Ras Taba] is the "granite knob" on the shore at Taba". No. Israel says 


that Ras Taba is the cape, point, projection, promontory, or headland that 
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is to be seen clearly marked in so many maps as existing at the point on the 
western shore of the Gulf of Aqaba which is marked by the presence of the 


granite knob. 


7.07 Amongst the evidence that most cogently identifies Ras Taba as 
the promontory immediately adjacent to the granite knob are the maps and 
photographs now included in the E/CM. Thus Map No. 2B (following p. 104) 
actually marks with the words "granite knob" the most southerly promontory 
of the shore and shows with great clarity the dominant quality as a "cape", 
"promontory", etc. of the projection of the shore at the granite knob. The 
same is even more vividly shown in the aerial photograph which is Map No. 3 


following p. 116 of the E/CM. 


7.08 On what basis the E/CM can, in para. 5.12, go on to say that 


"the evidence is entirely otherwise" defies comprehension. The examples of 


such evidence which Egypt sets out do not support its contention: 


" 


= "... beginning with Owen’s General Report .- 


7.09 No precise citation is given for this reference (unless it be 


the one given later to E/M, para. 4.99) and when one looks again at Owen's 


Report (I/M, Annex 3) in an attempt to find what the E/CM could have had in 


mind, one finds support not for the Egyptian but for the Israeli position. 


"G 
First, one notes that Owen’s use of the expression "Ras Taba" is not always 


consistent. Thus at p. 3 of the Report, on the occasion of his first mention 


of the expression, he says ".-. where Ras Taba meets the sea .-.". On the 
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other hand, when listing the "boundary markers" at p. 7, he concludes with 
"Pillar No. 89. Ras Taba at the Gulf of Akaba". On the next page he says: 
"We continued erecting the poles ... placing the last pole at sunset that 


day at Ras Taba". 


7.10 Second, one observes that Owen’s Report as such says nothing 
more about Ras Taba. So the assertion in E/CM about the evidence of the 


General Report supporting the Egyptian position is false. 


- ",.. and his [Owen’s] sketch map..." 


7.11 First, the map does not identify any point as Ras Taba. Second, 
it was drawn at a time, 3 June 1906, before the terminus of the boundary at 
"the point of Ras Taba" or "at Ras Taba" had been decided and thus cannot 
stand as an indication of that point. Third, the terminus of the line is 
dictated by the fact that the line is a straight one the direction of which 


was dictated by the fact that it was drawn through three summits. 


= The references in the Wade Report. 


7.12 These are as much consistent with the Israeli position as they 


are with the Egyptian position. It all depends how one interprets the 


expression "at the point where they [the east cliffs of Wadi Taba] strike 


the Gulf of Aqaba". The test for this purpose should be what the Joint 


Commission saw as it descended the Wadi Taba in the course of the 


demarcation. Viewed from this angle, the terminal point of the hills in the 


east of the Wadi is strikingly seen as the granite knob. 
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The evidence of the Rushdi map (E/CM, para. 5.14) 


7.13 This does not support the Egyptian position. The line drawn by 
Rushdi comes right down from the hills. The "closed contours" along which - 
according to the E/CM - the boundary line passes are those of small 
elevation in the bed of the wadi, mot connected to greater heights. 
Moreover, the line strikes the sea to the west of the bend in the shore 
which is closest to the elevations that most represent, if anything does, 


BP9IE. 


Shoucair’s narrative (See I/M, paras. 8.27-8.28) 


7.14 With the candour which the reader of the E/CM will now recognize 
as customary whenever that pleading is confronted by an awkward piece of 
evidence, the E/CM, para. 5.14 fn. 12, dismisses Shoucair’s description of 
the terminus of the boundary as being "an error". (Other Egyptian referenes 
to errors in uncomfortable evidence will be found in E/CM, para. 3.18, 
(error in the Statistical Yearbook) and para. 3.35, (error in the British 
view in 1945 that the boundary terminates at Bir Taba.) There is no answer 
why should Shoucair 


to an allegation of error in Shoucair other than to ask, 


have made a mistake? He was the Secretary of the Commission and present at 


its deliberation and at the demarcation. 


7.15 Two other aspects of the discussion of "Ras Taba" in the E/CM 


i m 
call for comment. The first relates to the description of what one sees fro’ 


the area of BP9I1E as a contribution to the identification of Ras Taba (E/CM, 
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para. 5.19). The fact that the description is a bit fanciful does not really 
matter. What does matter is the very idea that what may be observed from 
BP91E can contribute to the determination of the location of Ras Taba. There 
is no suggestion in any document that at the material time anyone ever went 
up to BP91E - except the Egyptian contention which is quite unsupported by 
evidence and is contradicted by the Parker photographs. Certainly no one 


ever looked down from it as part of the process of identifying Ras Taba. 


7.16 The second point is the Egyptian assertion in E/CM, para. 5.20 
regarding "the relatively modest" size of the granite knob. With what is the 
comparison being made? If size is an element determining the site of the 
final pillar, then no doubt BP9IE is on a larger elevation than the granite 
knob. But if the Parker photograph means anything, than the elevation of 


that location is no higher or larger that that of the granite knob. 


7.17 Much more important, however, in the identification of the 
granite knob as the terminus is the fact that this is the elevation - and 
the only elevation - on the shoreline that one sees in the delta of the 
Wadi Taba from as far away as BP 89. And as one descends the Wadi Taba from 
BP90 towards the sea, it is the granite knob which presents itself as the 
dominant feature of the lower wadi. For anyone drawing a line of sight from 
BP90 to the sea, the granite knob is both the natural and the only point of 


reference. 
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3. The topography at Taba 


7.18 The E/CM, paras. 5.22-5.24 seeks to diminish the conspicuous 
character of the granite knob. It is unnecessary for Israel to repeat what 
it has just said about the prominence of the granite knob when viewed from 
BP89, BP90 and the approaches to the delta of the Wadi Taba from the north. 
Its prominence is displayed also in the E/CM, Map No. 3, following p. 116, 
where it can be seen standing clearly at the very point of Ras Taba, in the 
Panorama following p. 117, where it stands out in significant mass on the 
shore; and, best of all, in the 1949 Zakai photograph taken looking towards 
the east. It is much more than the "unusual" topographic feature (E/CM, 


para. 5.20) that Egypt pretends that it is. 


7.19 The E/CM, para. 5.25, also seeks to justify the greater distance 
between BP9I1E and the shore (in contrast with that of the granite knob) by 
saying that "placing a pillar right at the shore would have exposed it to 
all the vagaries of coastal erosion and to possible human interference". 
Coastal erosion is not a significant factor in the northern part of the Gulf 
of Aqaba. In any case, pillars were placed on the shore at Rafah. Also, all 
the pillars, particularly the ones in the desert were known to be exposed to 
the vagaries of nature. Human interference was possible everywhere. So these 
factors do not weigh in favour of BP9IE. As to visibility, also referred to 
by the E/CM, para. 5.25, the relevant concept is intervisibility , 
Prescribed by the 1906 Agreement, not visibility. Against intervisibility, 
which does not exist at BP91E, the possibly greater general visibility, as 


contrasted with the perfectly sufficient functional visibility at BP91I, is 


unimportant. 
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7.20 At E/CM, para. 5.26 there begins a discussion of "the two lines 
of high ridges to the east and west of Wadi Taba". This discussion is, it 
will be noted limited for the most part to the lower reaches of Wadi Taba 
and attempts to relate to the topography of that sector passages in Wade 
which really refer to the upper reaches of the Wadi, e.g., the mention on p. 


119 of Wade’s reference, at pp. 53-56 of his Report, to the east cliffs. 


7.21 The E/CM, in para. 5.27, refers to BP90 lying as a "summit" 
referred to in the 1906 Agreement. As already explained (see above, para. 
3.22), Article 1 of the 1906 Agreement does not refer to summits but to 


hills. 


7.22 The same paragraph of the E/CM goes on to say: 


"From a position in the Wadi west of the granite knob looking 
north, the ridge running northward is quite distinct in appearance 
from the eastern ridge. This shows up well on the second of the 
photographs following p. 113 above and may explain why Wade and 
Owen occasionally referred in their reports to the east cliffs or 
ridges, on the one hand, and the northern ridge on the other 
hand". 


The photograph in question, having been taken from a position south-east of 
the granite knob, cannot and does not show what the E/CM says it does. The 
view up the Wadi Taba is limited and sight of BP90 is obscured by the 
north-western end of the short ridge of which the height on which BP9IE 
stands is the south-eastern end. As for what Wade referred to at pp- 53-56 
of his Report, it is clear that he is not limiting his report to the lower 


reaches of the Wadi Taba. From p. 53 it is evident that in describing the 


Mufraq Wade was 


last day’s operations after the Commissioners left 
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describing something which took place entirely in the Wadi Taba. It is not 
correct to say, as the E/CM does in para. 5.27, that when Wade refers to the 
"east cliffs of Wadi Taba" (not "overlooking") he "undoubtedly was referring 
to the eastern ridge of blackish rock" or as described in the E/CM. Wade was 
referring to the series of cliffs beginning north of BP89 and continuing 
southwards, passing the location of BP’s 89 and 90, before coming to the 
lowest reach of the Wadi to fix the last pillar "at the point where the east 


cliffs strike the gulf". (See Wade’s Report, p. 65) 


7.23 The next statement in the same paragraph (5.27) of the E/CM is 
equally wrong, principally because it relies upon the mistranslation by 
Egypt of the Turkish text. The latter speaks not of "the summits of 
mountains" but of "hills", to which, of course, the English language text 
(which was what Owen and Wade were working from in October 1906) 
approximates more clearly. In any case, the Egyptian suggestion that the 
expression "summits of the mountains" "perfectly describes" BP90 and BP89 is 


one which the Tribunal will be able to see for itself is incorrect . 


7.24 The E/CM piles one wrong statement upon another. It then goes on 
to say that north of BP89 Wadi Taba divides into three tributaries and that 
the location of boundary pillars beyond BP89 in relation to these 


tributaries have no relevance". This is not so- 


7.25 The assertions in E/CM, para. 5.29 are merely a rather terse and 


unreasoned| contradiction! o® whateisisald ma ureelaMyesbares 8.30-8.40. Egypt 


invokes again the reference to "summits" in its new translation. Israel 


invites the Tribunal to reject this translation. 
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7.26 While Israel welcomes the Egyptian acceptance, in the E/CM, 
para. 5.30, of the idea of looking at the Wadi Taba from the point of view 
of one descending it - the "perspective from the north" - it must contradict 
the Egyptian statement that "the granite knob becomes visible as something 
of an oddity rising from the Wadi, a small feature completely dissociated 
from the high ridge line along the east of the Wadi". Again, it must be 
repeated that if, by "a high ridge line along the east of the Wadi", Egypt 
seeks to imply that there is a continuous ridge up the east side of the Wadi 
Taba from its southern to this northern end, this is quite wrong. The 
correct position is set out in the I/CM, paras. 4.11-4.16, which need not be 


repeated here. 


7.27 But the important point to observe - and Israel hopes that the 
Tribunal will have an opportunity visually to observe it is not that the 
granite knob is "something of an oddity" but rather that it is the 
dominating feature of the sea shore as one looks southwards down the Wadi 
Taba. This is indeed, apparent from I/M, Map case, Photograph 1, which is 
the view southwards down Wadi Taba towards the sea, taken from the base of 


the hogsback on which BP90 is situated. 


7.28 The E/CM then goes on to propose (end of para. 5.30) that "it 
would have made little sense to have a boundary on the bed of the Wadi where 
it could not be seen from the Turkish side". The proposition is doubly 
unsound. First, it implies that a terminal pillar, whether on the granite 
knob or even on the shore next to the granite knob, would not have been 


visible from the Turkish side. This is evident nonsense. The point about a 
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boundary marker is not that it should be seen from a great, and by 
definition, irrelevant distance, but that it should be visible 
functionally, that is when the boundary is approached by those who wish 

to cross it or should be put on the alert against crossing it. And that is 
precisely why the concept of intervisibility has such a role in 
boundary-making. If pillars are intervisible, it is relatively easy to 
visualize in conceptual terms the straight line which connects them. If 
pillars are not intervisible, then the traveller has no guidance as to the 


direction or even the presence of a boundary. 


7.29 The second element of unsoundness in the Egyptian proposition 
regarding visibility of BP91 from the Turkish side is the pretence that 
BP91E was visible in a way that BP91I would not be visible. From the 
distance perhaps BP91E might be more visible - but only if one were 
approaching it from the west, i.e. from Egypt. Approached from the Turkish 
side, BP91E would not be visible until about one kilometre from the extreme 
eastern entry to the delta of the Wadi. BP91I would have been visible to 
anyone travelling on the shore road as soon as they rounded the bend at that 


same eastern entry. 


7.30 Paragraph 5.31 of the E/CM seeks to respond to I/M, para. 3.22, 
by a blanket denial of the Israel contention that there are two ridges in 


the lower reaches of the Wadi Taba. But a mere denial cannot change 


topography. Again, the matter is one which the Tribunal must resolve after 


it has visited the area. Israel stands by what it has said in I/M, para. 


3.22 
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B. Geography of the Area between BP83 and BP89 


7.31 Egypt begins this section (E/CM, paras. 5.33-5.36) by asserting 
that Israel has distorted the geography of this area by, in the first place, 
taking one of the northern tributaries of Wadi Taba and wrongly giving it 
the name "Wadi Taba". The Egyptian contention rests on the fact that at a 
certain point, as one moves up Wadi Taba, Wadi Gaisariya joins it from the 
north-east. The central portion, running northwards between the two Wadis, 
does not carry a name. From the seeming anonymity of this middle Wadi, the 


E/CM argues that it is wrongly treated by Israel as being Wadi Taba. 


7.32 This Egyptian argument is misconceived. The reason why the 
central stream does not itself bear a name is because it is so evidently the 
upper part of Wadi Taba. This can be seen as clearly in the Egyptian maps 
themselves as anywhere else, e.g. Map 3 and 2A in the E/CM. The lower part 
of Wadi Taba is the natural downstream continuation of the middle wadi, as 
the latter is the natural upstream continuation of the named part of Wadi 
Taba. And this is emphasized by the fact that Wadi Gaisariya and Haneikiya 
enter Wadi Taba at an angle, in contrast with the relatively straight 


southwards flow of the central Wadi. 


7.33 The 1937 Clayton Map (E/CM, Map No. 4) proves nothing. It was 
drawn not to illustrate the course of Wadi Taba but to show the roads to 
Taba. It cannot, therefore, be any direct authority on the names of Wadis, 
the more so as it does not show the wadis west of Wadi Taba and also because 


it is not the work of anyone connected with the drawing up or implementation 


of the 1906 Agreement. 
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7.34 More to the point, the name Wadi Taba as used in the 1906 
Agreement must be construed in the light of the understanding of it shown by 
one of the principal negotiators, Capt. Owen. The sketch which he sent to 
Lord Cromer on 3 June 1906 (I/M, following p. 89 and E/M, Map 4, following 
p- 90) shows beyond any possibility of doubt the course of Wadi Taba 
(actually so named) running northwards as far as the Nekhl road. This 
expression of Owen’s understanding is reinforced by his earlier statement in 
his letter to Cromer of 29 May 1906 when he said: 

"We, of course, keep Taba, running the boundary line in such a way 
that no position can command the Wadi-el-Taba, which will be our 
road down to Taba and so to the Gulf of Akaba." (as quoted in 
E/CM, para. 4.30). 

7.35 The issue is resolved beyond any possibility of question by the 
words of Owen’s General Report (I/M, Annex 3, p. 6 of the Report): 

"We considered that the Turkish Commissioners could justly claim 
both Jebel Fathi and Thamilet-el-Radadi as points necessary for 


the strategical position of Akaba. The former commands the flank 
of the upper part of the Nakb and Jebel Raschdi, on which the 


Turks place much importance, and also overlooks part of Wadi 
Taba" (emphasis supplied). 
How could Jebel Fathi overlook part of Wadi Taba unless Wadi Taba extended 


northwards that far - that is to say, as far as Israel contends that it 


stretches? 


7.36 This is sufficient to dispose of the Egyptian arguments 
regarding the naming of the upper part of Wadi Taba. To say (as does E/CM, 
para. 5.38) that "the middle tributary chosen by Israel is a wadi which had 


never heretofore borne a name" is patently wrong. 
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7.37 It follows that the next Egyptian argument is equally 
groundless. In E/CM, para. 5.36, Egypt argues that the provision in Article 
1 of the 1906 Agreement (using the language of the standard English 
translation adopted by Cromer and Wade so as to avoid argument on the 
point), that the line "follows along the eastern ridge overlooking Wadi Taba 
to the top of Jebel Fort", "was clearly not intended to apply north of 
BP89". The text of the Article does not reflect any such lack of intention. 
It must be recalled that the Agreement was concluded before the boundary 
pillars were placed on the ground and that the Agreement does not identify 
the position of every pillar. The Agreement describes or delimits the 
boundary south of Mofrak not only in the first paragraph of Article 1 but 
also in the first sentence of the second paragraph, ending with the words 
"(the Mofrak is the junction of the Gaza-Akaba and Nekhl-Akaba roads)". The 
Mofrak is close to Jebel Fathi Pasha and, as has just been noted, Jebel 


Fathi Pasha was described by Owen as overlooking part of Wadi Taba. 


7.38 The remainder of the Egyptian topographical arguments relating 
to the area betwen BP83 and BP89 will be examined in the chapter below 


dealing with the pillars other than BP91. 
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C. Modification by Israel of geographical features since 1906 


7.39 In E/CM, paras. 5.40-5.42, Egypt refers to "modifications" made 
by Israel in the southernmost area of Wadi Taba. The position in this 
respect has been set out in I/CM, para. 2.16 and illustrated by the 


photographs following I/CM, p. 16. 


7.40 The only point to be added is that the location of the Parker 
pillar was not the only place on the road from Eilat where road-widening 
operations involved removal of adjacent cliff or rock. For an indication of 


the places where comparable removals were made, see Annex 121. 


D. Map evidence (E/CM, p. 130 et seq) 
General observations 


7.41 Before responding to the particular sections of the E/CM dealing 
with maps, an introductory observation regarding the use of maps generally 


is called for. 


7.42 Egypt places its discussion of maps under the broad heading of 


"Map Evidence". The use of the word "evidence" should not be allowed to 


create the wrong impression. Evidence, including map evidence, must be 


evidence of something that is relevant to the case. Thus a map annexed to 


an agreement may presently be looked at as evidence of what the agreement 
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means; a map produced under the authority of a State may be evidence of what 
the State believes the situation of the boundary to be and thus stand as 
evidence of a territorial or boundary claim in accordance with the map; or a 
map drawn by traveller may be evidence of what the traveller observed. But 
maps at large - as a body of paper - are not evidence of anything. The 
relevance and function of every map must be identified before its 
effectiveness as a contribution to the solution of an issue can be assessed. 
In E/CM, para. 544, there appears a general charge that the maps reproduced 
by Israel dating from the period 1906-1916 "are characterized by lack of 
precision and inaccurate information when compared to maps shown in the 
Egyptian Memorial Map Atlas covering the period 1915-1959". An observation 
of such generality is totally meaningless. The maps from the two periods 


have to be approached quite differently. 


1. Maps produced by Israel (E/CM, p. 130) 


7.43 In summing up the map evidence (in E/CM, para. 5.43), Egypt 


makes three points. 


7.44 The first is that "the older, pre-1915 maps are important 
because they contradict the Israeli locations for the disputed boundary 
pillars". This is not correct. Israel has shown, in I/M, pp. 131-137, paras. 
8.76-8.77 and in I/CM, paras. 4.131-4.158, that the maps both support the 


Israeli claim and do not support the Egyptian claim. But the maps will be 


considered again below. 
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7.45 The second is that early maps "being drawn to astronomical 
coordinates ... were not accurate maps". In terms of relations to distant 
areas, this is an arguable proposition. In terms of description of the 
relative locations of points within a restricted area and for purposes of 
comparison with other maps using the same type of coordinates they can be 
accurate and useful. But each map must be looked at on its own merits for 


evidence of cartographic precision. 


7.46 Thirdly, Egypt contends that "from 1915 on, the maps became 
accurate, ... contradict the Israeli locations ... [and] confirm the exact 
Egypt locations". Israel has already made some comment on those maps (see 
I/CM para. 4.159, p. 116 and following), but will revert to the maps in 


further detail to the extent required. 


7.47 However, the general statement that "from 1915... the maps 
became accurate" is demonstrably far from the truth, as has already been 


shown in some major respects in I/CM, paras. 4.159-4.164 and following. 


7.48 E/CM, paras. 5.44-5.47 are taken up with minor observations 
which call for no response. The comment in E/CM, para. 5.48 is wrong. I/M, 
Map No. 6 is a reproduction of the map from the British Public Record 


Office. 


7.49 Regarding the Owen Map (I/M, Map No. 6 and E/M, Map Atlas, No. 


2), it is not correct to say (as does E/CM, para. 5.50) that the boundary 


line "ends not at the middle of the triangle, but along its right edge”. 
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Examination of the map with a magnifying glass shows that the line enters 
the triangle at its apex. The rest of the Egyptian comment is, therefore, 


founded on inaccurate observation. 


7.50 We may now turn to the new map which Egypt has introduced, the 
so-called "authentic Turkish 1906 Map" (E/CM, para. 5.51). In the absence of 
the signatures which are meant to be on the final map the authenticity of 
this map cannot be accepted. Particularly striking is the fact that from 
A.13 north to the sea the boundary is represented by a straight line whereas 
according to Art. 1 of the 1906 Agreement the line makes several turns. It 
should also be recalled that this map, in contrast with the Owen and Wade 
maps, is not a public representation of the frontier. It has lain immured in 
the Turkish archives, presumably since 1906. The original of the 
reproduction has not been produced. But, more important, it is not a map 
which anyone has been able to "recognize" or not, as the case might be. The 
only boundary line which could have been "recognized" was the one which has 


been publicly presented, namely, that on the Owen and Wade maps. 


7.51 It appears that the Turkish map shows the boundary line reaching 
the shore of the Gulf just to the east of the triangle. However, this does 
not prove the Egyptian case. It shows beyond any doubt whatsoever that the 
boundary in the area of lower Wadi Taba did not run over the tops of the 
mountains (as the E/CM contends). It shows only a position, about 2 cm. 
north of the terminus, at the top of a small structure which presumably 
corresponds with BP90 and then a straight line running south-eastwards to 
the sea and skirting the lower contours of the elevations to the east, 
before reaching the coast seawards of the road. This is quite 


inconsistent with a terminus at an elevation, such as BP9I1E, and 
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thus runs quite counter to the Egyptian position. Moreover, the fact that 
BP90 is marked on an elevation represented by three complete degrees of 
contour lines, while the line towards the sea runs along the side of the 
elevation nearest the sea, at its highest, between the second and third 
contour line, suggests that there was no intervening height to interfere 
with intervisibility along this section of the line. Thus the identification 
of the actual terminus of the boundary is limited by the concept of 
intervisibility regardless of the fact that the line does not end at the 


triangle Al. 


7.52 Lastly, in this connection, it should be recalled that this map, 
if it is what the E/CM claims it to be, was prepared before the 
delimitation, while the Owen and Wade maps were prepared after the 
delimitation and are thus more likely to represent what was actually done on 
the ground. It is quite possible, if not probable, that the intervisibility 
which was assumed between BP90 and BP91 in the depiction of the line made at 
Rafeh was found not to be supported when the Commission reached the sea on 
17 or 18 October 1906 and, as a*result, the line was terminated at a point 
of intervisibility notwithstanding the relationship in the original map 


between the triangle Al and the end of the boundary. 
7.53 This comment will also serve as a comment on E/CM, para. 5.52. 
7.54 The E/CM, para. 5.59 states that the Turkish map produced by 


Israel as I/Map 9A and 9B "was initially prepared by the Turks before the 


1906 demarcation for purposes of negotiation". The Statement is repeated in 
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para. 5.60. This dogmatic assertion, which is made in a manner suggesting 
the possession by Egypt of some as yet unrevealed information on the map, is 


unsupported by evidence. 


7.55 E/CM, para. 5.62, appears intended to reduce the value of I/Map 
No. 10, reproduced in full-scale in E/Map Atlas No. 7-2. The E/CM says that 
the terminal dot on the map was not intended to represent a boundary pillar 
and that "it is quite normal practice, although not always done, for maps to 
continue the boundary line on to the coast rather than stop it at the last 
pillar". That may be so - though it is asserted without citation of 
authority - but since the 1906 Agreement provided that the terminus was to 
be at the point of Ras Taba on the shore of the Gulf, and since the 
contemporary observers Owen and Wade both said that that was where the last 


pillar was placed, there seems to be litle virtue in the Egyptian argument. 


7.56 The E/CM turns next to what it calls "an appropriate summary of 
this discussion of the maps produced with the Israeli Memorial", namely, a 
further reference to the Newcombe map of 1915 (E/Map Atlas Nos. 8-1 to 8-8). 
Nothing substantive is said in E/CM, para. 5.66, which was not previously 
said in E/M, paras. 6.138-6.140, and which has already been sufficiently 
commented on in I/CM, paras. 4.159-4.164. The Tribunal will no doubt be 
looking to the Egyptian Rejoinder to see how Egypt reconciles its claim for 


accuracy in this map with its evident failure to record in any way the 


presence of the Parker pillar. 
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2. Additional Maps produced by Egypt with this Counter-Memorial 


a. The "new" Turkish map 


7.57 In para. 5.68, the E/CM returns to the new Turkish map produced 
with the E/CM (Annex 5). Once again Egypt claims that the map confirms the 
location of BP91E. It does not. The line does not run “over the summits of 
the mountains" nor does it end upon an elevation. As to its impact upon the 
other disputed locations, this will be dealt with in the parts of this 
Rejoinder devoted to the other pillars. Egypt claims that the map does not 
show Wadi Taba as extending further than a point just north of BP89. That is 
not so. The E/CM further asserts that the map clearly establishes that 
Astronomical Stations A.1 and B.1 lay "well to the west" of the boundary 
line. That the Astronomical Station A.1 is depicted as lying to the west of 
the border is undeniable. No reference is made to B.1. Whether the 
distance between A.1 and the line of the border matters much depends upon 
what one may mean by "well to the west". Israel recalls that in another 
context, that of the relationship between BP9IE and the Parker pillar, two 
localities separated by a distance of 284 metres are described as "in the 
immediate vicinity" of one another! So there is obviously some flexibility 
in the Egyptian use of language. More to the point, careful scrutiny of the 
whole of the new Turkish map shows that the line of the boundary as there 
marked does not always run through the appropriate astronomical stations. 
Thus the line as marked does not go through A.5, even though called for by 


the Agreement and so recorded by Owen (I/M, Annex 3, p. 7 of the Report) and 


Wade (I/M, Annex 4, p. 65 of the Report). 
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b. New Egyptian maps 2A and 2B 


7.58 Though it must be conceded that these new Egyptian maps are 
convenient for reference in studying the E/CM, they must be treated with 
some caution particularly because of the manner in which the elevations have 
been coloured. Only two tints have been used, one for heights above 200 
metres, the other for heights below 200 metres to a level represented by the 
underlined letters "BSL" (a non-standard abbreviation which may mean Base 
Sea Level or Below Sea Level). More capable of misleading, however, is the 
uniform blue which has been used to identify the whole of the Wadi Taba, 
both the delta and the upper reaches. Clearly the use of a single colour 
cannot be intended to reflect a level surface since obviously the height of 
the wadi bed above sea level increases as one moves upstream. The effect is 


to suggest a much more open and extended wadi area than is truly the case. 


c. Other maps 


7.59 Map No. 3 (the photo-mosaic map), (see E/CM, para. 5.70) shows 
with great clarity the northern sector of Wadi Taba lying between Wadi 
Haneikia and Wadi Gasairiya. However, the detail in the map is insufficient 
to show parallel ridging of the hills on the eastern side of the 


southernomost section of Wadi Taba. 


7.60 As to Map No. 4 (Clayton road map) which E/CM, para. 5.71 claims 


to show BP91, there is nothing on the copy of the map following E/CM, p. 


123, to support this assertion. 
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7.61 There is no need for Israel to comment on Map No. 6 referred to 
in E/CM, para. 5.72. This map presents Israel’s view of the boundary as 


running to Bir Taba as reflected in Israel’s alternative contention. 
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CHAPTER VIII. INTERVISIBILITY- THE DISPUTED BOUNDARY PILLAR LOCATIONS 


A. The erroneous dependence of the Israeli position on the factor of 


intervisibility 


1. Role of intervisibility in State practice on the demarcation of 





land boundaries 


8.01 Egypt introduces its attempt to diminish the role of 
"intervisibility" as a factor controlling the location of the boundary 
pillars by a general discussion of the role of intervisibility in boundary 
making (E/CM, paras. 6.01-6.06). This discussion is aimed at showing that 
intervisibility, while an "ideal" which the demarcators should seek to 
achieve, "... is not in any sense a norm of jus _cogens from which no 
derogation is permitted by those charged by [sic] the process of 


demarcation" (E/CM, para. 6.05). 


8.02 There is little in this general discussion with which Israel 
would take issue. Indeed, there are some quotations in it which Israel finds 
it useful to accept and to which it will refer later in this Chapter. The 
reasons given why intervisibility should be sought are cogent and, as a 
matter of general approach, Israel would adopt them. But there is a comment 


which Israel must make on E/CM, para. 6.05. 
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8.03 It is no part of Isarel’s case to suggest that intervisibility 
is a controlling directive as regards the erection of boundary pillars by 
reason of "a norm of jus cogens". The role of intervisibility in this 
case is a direct and express consequence of a specific treaty provision - 
and nowhere does Egypt say otherwise . The Commission, in establishing the 
terms of the 1906 Agreement, introduced the reference to intervisibility for 
good reasons, as set out in E/CM, para. 6.04. But once the concept was 
introduced into the 1906 Agreement it derived its force not from any 
external rule of customary international law or of (as Egypt for some reason 
chooses to call it ) jus cogens , but from the treaty and the treaty alone. 
The requirement is expressed in clear and absolute terms, with no specified 
exceptions; had to be applied in that way; and everything about the Owen and 


Wade Reports indicate that it was applied in that way. 


8.04 The same paragraph in the E/CM (para. 6.05) twice refers to the 
role of the "demarcators": "an ideal which the demarcators should seek to 
achieve" and "derogation ... permitted by those charged by [sic] the process 
of demarcation". True, intervisibility is a concept which can be applied 
only at the stage of demarcation; but that does not accord the demarcators a 
discretion in its application. Such a discretion would need to be expressly 
provided for in the treaty. And even if provided for (which in this case it 
is not) one would expect the use of any such power of derogation to be so 
exceptional that it would occasion some record in the report of the 


demarcators. In the present case, as will presently be recalled, there is 


not a word about derogation from intervisibility in the reports of Owen and 


Wade, those most intimately connected with the demarcation. 
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2. Evidence to intervisibility in the Wade and Owen Reports 


8.05 This section of the E/CM begins, in paras. 6.07-6.12, with a six 
page analysis of the manner in which Wade and Keeling sought to establish 
intervisibility between astronomical stations in the course of their 
initial survey. Israel does not dispute that this was what they sought to do 
in the initial stage of their work. The need for establishing such 
intervisibility is explained in the Introduction to the Wade Report written 
by Captain Lyons, Director General of the Egyptian Survey Department (see 
I/M, Annex 4, p. 2 of the Report) 


"It was necessary that the operation should be completed as 
rapidly as possible and that the results should be of considerable 
accuracy but the local conditions in the summer months rendered it 
impossible to employ a network of triangulation points. The 
frequent dust-haze, the unsteadiness of marks seen over the heated 
surphace of the desert, the distortion of natural objects by 
mirage, and other difficulties due to working in a heated desert 
plateau, rendered it necessary to employ such special methods as 
would reduce the errors due to these special conditions as much as 
possible. It was therefore decided to determine the latitude of a 
number of intervisible points and the azimuths of the lines 
joining them; then to obtain the longitude of the terminal point 
at Rafa exchanging chronometer signals telegraphically with the 
Helwan Observatory near Cairo. 


As this piece of work represents a modification of the ordinary 
methods in order to meet the special local conditions, it has 
seemed desirable to record in detail the methods used, the 
operations performed, and to indicate the probable degree of 


accuracy attained,- in the hope that it may be of interest to 
others who may have to delimit boundary lines under similar 


conditions". 
The intervisibility of the astronomical stations is one thing and the 
intervisibility of the boundary pillars is another, quite separate matter. 


Why a consideration of the intervisibility of boundary pillars should 


require an examination of the intervisibility of astronomical stations is 


never explained in the E/CM. 
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8.06 However, at p. 161, beginning with para. 6.12, the E/CM goes on 
to consider the question of intervisibility of the boundary pillars. Here, 
the thrust of para. 6.12-6.18 appears to be that while Wade was concerned to 
achieve intervisibility as far as BP89, the absence of specific mention by 
him of intervisibility for the remaining three pillars suggests "that in 
fact intervisibility between those remaining beacons was neither sought nor 


achieved". (E/CM, para. 6.15) 


8.07 In fact Wade continues to mention intervisibility even in his 
entry for 18 October (I/M, Annex 4, at p. 65 of the Report) 

"In the morning ... Descended into Wadi Taba and set up a_ beacon 
on its east cliff at a point from which the beacon on Gebel "Fort" 
is visible. Then two more along the line of east cliffs of 

Taba and one at the point where they strike the gulf, and the work 
was complete ..." (Emphasis supplied). 

8.08 True, there is no specific reference to intervisibility south of 
the beacon from which Gebel "Fort" was visible but why should 
intervisibility have been specially mentioned? If one assumes, as one must, 
that intervisibility was a dominant concept and had been applied all the way 
down the line, why should Wade who as the E/CM says in para. 6.15, "was 
meticulous in recording the facts about intervisibility", have neglected to 
record that that principle had been abandoned in respect of the last three 
pillars? Also, we know that silence did not mean abandonment of 
intervisiblity, because there is intervisibility betwen BPs 88 and 89 and 
BPs 89 and 90. So why, if silence does not conflict with intervisibility in 


relation to those two pairs of pillars, should it signify absence of 


intervisibility as between BP90 and 91? 
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8.09 To suggest, as does the E/CM, para. 6.15, that, in terms of the 
principle of intervisibility, some special differentiation should be made 
between the modes of describing the boundary in the northern part down to 
Jebel Fort and in the southern part down the Wadi Taba to the Gulf of Aqaba, 


is quite unconvincing. 


8.10 As the Tribunal can see for itself, the definition of the line 
south of Jebel Fort, though in "geographical terms", is not particularly 
precise. There is dispute about the two main elements in it: its 
commencement "at the point of Ras Taba" and its course "along the eastern 
ridge of Wadi Taba". The rest of the line is much more precisely described. 
The Commissioners cannot have intended that there should be doubt and 
controversy over the southernmost section - and there was no reason why they 
should have thought that such doubt and uncertainty would exist. .The 
position, so far as they were concerned, was fully covered by 
intervisibility. If the final pillars were fixed on a _ basis. of 
intervisibility with BP88, there could be no doubt about their location. 
Moreover, when it came to the actual process of demarcation, the concept of 
intervisibility was so naturally applicable, grew so obviously out of the 
geographical facts, that there really was no purpose in complicating the 


line by abandoning intervisibility at this one point. 


8.11 The E/CM, para. 6.17, continues its case for the abandonment of 
intervisibility be seeking to protect Owen and Wade from what it sees as an 
aspersion upon their stamina and diligence, namely, the suggestion in I/M, 


126-7, that it was unlikely that "the Commissioners, at the end of a long 
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and difficult day, would have chosen the Egyptian position which had no 
positive features to recommend it and which involved a long and arduous 
climb for men burdened with materials for the construction of a pillar". The 
subordinate character of this last observation hardly merits the prominence 
given to it in the E/CM. But the fact that the E/CM chose to deal with this 
point and not with the others made in the same paragraph and those related 
to it, speaks volumes for the difficulty which Egypt faces in making its 
case for the non-application of intervisibility to the final boundary 


pillar. 
3. Role of intervisibility in the 1906 Agreement 


8.12 The first substantive point raised in this section is concerned 
with the development of the wording of Article 3 of the 1906 Agreement. The 
E/CM, paras. 6.19-6.23 attaches importance to the fact that the word "all" 
which appeared in Article 3 of a draft of the Agreement did not reappear in 
the final text. The argument presupposes that the word "all" in some way 
qualifies or conditions the applicability of the concept of intervisibility. 


The E/CM argues (in para. 6.23) that "there is a considerable difference 


between "intervisible points along the separating line" and "intervisibile 


points all along the separating line". But the force (such as it may be) of 


the argument depends upon presenting the phrase out of context (as the E.CM 


does). The difference is not between the two provisions as just quoted but 


between the two provisions when read in their proper place in the full 


sentence: 


"Boundary pillars will be erected . 
along the separating line from 
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+. at intervisible 
point on the 


points all 


the Mediterranean 


shore to the point on the shore of the Gulf of Akaba". 


and the same sentence without the 


whole, whether with or without the word "all", 
Clearly it cannot be argued that the removal of the word 
pillars did not have to be erected along the whole length of 


That simply would not have made sense. Indeed, it would have 


to the statement that the pillars 


the other. To contend that 
"intervisible points" rather than 
the grammar of the sentence. The 


pillars will be erected along the 


8.13 This reading is fully 
text of the 1906 Agreement, where 


the meaning "along the length of" 


the 


word "all". When the sentence is read as a 


it means exactly the same. 

"all" meant that 

the boundary. 

been contrary 

should run from the one terminal point to 
word "all" therefore referred to 

to "boundary pillars" is to misconstrue 
correct way to read it is: "Boundary 
separating line at intervisible points 


confirmed by examination of the Turkish 
the relevant word boyunca (along) bears 
and leaves no room for the argument that 


it means "along" but not "all along". The position is set out clearly in the 


statement of Professor Amnon Cohen, an acknowledged 


which appears in Annex 129. 


8.14 The E/CM next repeats 


used in the E/M, para. 6.120, 


application of intervisibility between BP90 and BP91 


its willingness to accept departures from 


expert in the field, 


(in para. 6.24) an argument that it first 
namely, that Israel's insistence on the 
is inconsistent with 


three other 


intervisibility at 
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points in the line. The alleged facts on which this contention is based are 


inaccurate - as Israel will now show. 
a. BPs 5-6 


8.15 Egypt claims first that Israel has not challenged the locations 
ot Boundary Pillars 5 and 6 "although those pillars are not in fact 
intervisible". Egypt misstates the situation. The question is not one of 
whether Israel has "challenged" the locations of BPs 5 and 6. The present 
location of both those pillars have been agreed under the Joint Commission 
procedures. BP5 was agreed in 1981; BP6 was agreed at about the time of the 
Compromis in August 1986. Because intervisibility between the two was 
important, acceptance of the concept of intervisibility was demonstrated, 
and the concept was better implemented, by the construction between them of 
an additional pillar, BP6A. There is therefore intervisibility between BPs 


5, 6A and 6. 


8.16 Israel has invited a non-Israeli cartographer and surveyor, 
Commander P. B. Beazley to examine the position. A copy of his report is 
attached as Annex 138. He covers BPs 5 and 6 in paras. 4-7. The Tribunal 
will note that Commander Beazley and those accompanying him were refused 
permission by the local Egyptian officers to pass an Israeli-constructed 
fence on the Israeli side of BP5 for the purpose of siting their 
observations precisely at BPS. The request for access to BPs 5 and 6 was 


repeated by Israel on 15 December 1987 and was not answered. On 24 December 


1987 Israel informed Egypt of a postponement due to bad weather and 
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requested to reschedule the work on 30 December 1987. This date was rejected 
by Egypt. It was again repeated on 1 January 1988 and was once more refused 
in final terms "Please be informed that: border stones No 5 and 6 are not 
within the disputed border stones. So, we do not agree on photographing them 
from the Egyptian side." (See Annexes 137a-e.). In these circumstances, if 
Israel’s demonstration of the situation has any shortcomings, the Tribunal 
will no doubt bear in mind the cause. But the important thing to note is 
that even having regard to the limitations placed on Commander Beazley’s 
party on 3 and 4 December 1987, Commander Beazley was able to verify 
intervisibility towards BP5 from the temporary station that he was obliged 
to establish at 6X. But in the reverse direction, from a point 5 metres 
distant from BP5, it was not possible to secure intervisibility to 6X 
because of bushes. Thus the degree to which intervisibility could not be 
achieved was minimal and arose partly from the inability of Commander 
Beazley actually to reach BPS and the location where BPs 6A and 6 should 
have stood; and partly from the presence of vegetation. Certainly there is 
no basis in the BPs 5-6 situation for the Egyptian allegation that Israel 


has not challenged any lack of intervisibility between the two pillars. 


b. BPs 35 and 36 


8.17 BP35 is a new pillar inserted between BP34 and BP36. Before it 


was established BP34 had been intervisible with BP36. In the present order 


of pillars, 34, 35, 36A, 36 each is intervisible with the rest. Commander 


Beazley confirms that there is intervisibility between both the adjacent 


"old" pillars, 34 and 36. (See Annex 138). 
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c. BPs 76 and 77 


8.18 Although it is true that BPs 76 and 77 are not quite 
intervisible from ground height, BP76 is however, visible from BP/7; at 
ground height and BP77 is visible from BP76 by raising the observer’s height 
by approximately 1 metre. Thus in fact the pillars themselves are 
intervisible. Commander Beazley reports that is is possible to see BP77 from 
a position (76X) 11.05 metres east of BP76. From position 76X it is possible 
to see BP75. From BP77 it is possible to see both BPs 77A and 76. (See Annex 
138). Once again any limitation upon intervisibility is trifling and in no 
way to be compared with the very substantial degree of non-intervisibility 


that exists between BP90 and BP9IE. 


d. BPs 14 and 15 


8.19 The E/CM, para. 6.24, alleges that "Israel has proposed a 
location for BP13 and a location for BP15 which 1s admitted not to be 
intervisible with BP14". This is, in part, self-evidently wrong. There is no 
dispute about BP13, so there is no reason why Israel should "propose 4 
location" for it. BP14 and 15 are in dispute. 

8.20 As to BP14I, I/M, para. 9-11 says that "141 can be seen from 


agreed pillar No. 13. There is at present no visibility in the reverse 


" 
direction because of the presence of intervening sand dunes --- 


8.21 Commander Beazley confirms that BP14I can be seen from BP13. In 
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addition, and of special interest, is his observation that BP13 can be seen 
from BP14I. This shows how rapidly the dunes have shifted position between 
the preparation of the Memorial, prior to May 1987, and Commander’s 


Beazley’s visit in December 1987. 


8.22 As to BP15, Commander Beazley reports that no trace can be found 
of either 15I and 15E as they have presumably been overwhelmed by the sand, 
but that from the crest of the dune at the location of BPI5I he could see 
about 1 metre of the temporary pole at BP14I1. He could not say if BPI4I 


would have been visible from BPI5I if it were still standing. 


8.23 The movement of sand dunes as affecting intervisibility should 
come as no surprise. The position could not be more clearly expressed than 
it is in the E/CM, para. 6.04: 

"Indeed, there are all too many examples where geographical 
features have been modified by natural causes or by human 
intervention in such a way as to eliminate whatever degree of 
intervisibility between particular boundary pillars may have been 
achieved in the initial demarcation". 


e. BPs 85 and 87 


8.24 E/CM, para. 6.24 repeats the argument advanced in E/M, para. 
6.120 that because Israel has challenged the Egyptian locations of BP85 to 
87 despite the fact that these are intervisible, Israel is in some way 
(unspecified) shedding doubt on the paramountcy of of the role of 
intervisiblity. The argument has already been answered in I/CM, para. 4.97. 


There the obvious and sufficient explanation is given that the fact that one 
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pillar is intervisible with another does not exclude the possibility that 
the other pillars may nonetheless be incorrectly placed. What matters is 
that the pillar, when correctly located, should itself be intervisible with 
its neighbours; and that is true for the location claimed by Israel for both 
BP85 and BP87. They are intervisible: see for 85I, I/CM, para. 9.57, and for 
87I, I/CM, para. 9.76. This is not denied in relevant sections of either the 


E/M or the E/CM. 


4. Conclusion 


8.25 Egypt, clearly conscious of the importance of intervisibility as 
a controlling prescription of the 1906 Agreement, has mounted a 
multi-pronged attack upon the Israeli case in this respect, evidently on the 
basis that if one prong is neither sharp nor long a battery of short blunt 
prongs may succeed in its place. Israel has demonstrated the inadequacy of 
each of these prongs; and that multiplication in no way overcomes their 


individual weakness: 


= Contrary to the Egyptian position, the applicability of 
intervisibility in this case is not drawn from some rule of customary 
international law or some pretended concept of jus cogens - It is drawn 


from the words of the 1906 Agreement itself. 


= Contrary to the Egyptian position, no distinction is drawn in the 
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Agreement or in the demarcation between the line north of Jebel Fort and the 
line south of it as regards intervisibility. As Wade makes plain, 
intervisibility was sought and achieved for pillars south of this point. 


Nowhere does either Owen or Wade note a departure from intervisibility. 


- Contrary to the Egyptian position, the omission of the word "all" from 
the final English version of Article 3 makes no difference. It does not 
reflect an intention to give the Commissioners discretion to abandon 
intervisibility wherever they might wish to do so. If they had possessed and 
exercised such an exceptional discretion, it is not to be conceived that 
they would have failed to record the use of the discretion and its 


justification. 


S Contrary to the Egyptian position, Israel has not accepted locations 
of "non-intervisibility" as regards BPs 5-6, 35-36 and 76-77. Nor has it 
proposed locations for BPs 13 and 15 which are not intervisible with BPI4. 
Nor does Israel’s challenge to the Egyptian location of BPs 85 and 87 
involve any denial of intervisibility. All the "exceptions" advanced by 
Egypt are thus found not to be exceptions. There is no support for the 
existence of any exception to intervisibility all the way down the line to 


BP90. Why then should there be an unrecorded exception for BP91? 


cs Finally, it is necessary to recall the geographical good sense of the 
application of intervisibility in the section between BP89 and the Gulf. 
This is spelled out in detail in para. 8.65 below. Here it is sufficient to 


note that both from BP89 and BP9O the target of the demarcation, the shore 
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of the Gulf of Aqaba, is seen as the granite knob, not BP9IE. It i 
difficult to believe that at the last moment, in some totally unexplaine 
and inexplicable way, the Commissioners should have changed their aim fro 


the visible to the invisible! 


B. The disputed boundary pillar locations 


8.26 E/CM, para. 6.27, opens this section of discussion of specific 
boundary pillars by a misrepresentation of Israel’s argument for the two 
locations of BP91I. It is not correct that "the Israeli Memorial relies 
almost entirely upon its interpretation of the 1906 Agreement for supporting 


these locations". 


8.27 The I/M involved a number of major positive arguments. These 


included the terms of the 1906 Agreement and the manner of its 


implementation as reflected, inter alia 


Ss in the Owen and Wade Reports, 


in the Egyptian Statistical Yearbook 1909, 


= in the Map annexed to the Agreement, 


= and in the presence of Turkey in the Wadi. 
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8.28 Further positive evidence has since been found and has_ been 
presented in this Rejoinder: the report of the presence of a Turkish gun at 
Taba in 1913 and the photograph of the beach at Taba in 1936 showing a 
frontier cairn upon the beach, intervisible with BP90 and within the area 
identified as being that of BP91I (granite knob). All those items will be 


rehearsed in proper order below. 


8.29 In E/CM, para. 6.28, Egypt identifies what it considers to be 
"the evidence of critical importance", namely, "map evidence which shows or 
confirms where the boundary pillars were at the critical date". As has 
already been stated, the Egyptian "map evidence" is not evidence of what 
Egypt believed because it did not emanate from Egypt, but from Britain - a 
party interested throughout the material period in presenting the boundary 
as being as near to Aqaba as possible. It is not accurate because if the 
Parker photograph represents a pillar that was in place at the date the map 
was prepared and represents, as Egypt claims, the "first" pillar, it is 
evident that the map was not accurate but was an attempt to push the 


terminus of the boundary eastwards. 


a. Evidence supporting the location of BP91(E) 


(i) Map Evidence 


8.30 The summary review of the "Map evidence" given in E/CM, paras. 


6.31 and 6.33 has already been answered above, in paras. 5.20-5.25; 


5.28-5.29; 5.39; 7.13; 7-41-7-61. The same is largely true of the 1915 
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British Map which is the subject of E/CM, para. 6.33. But because the E/CM 
again gives prominence to the 1915 British Map, it becomes necessary once 
more to respond to the specific points made by Egypt in this paragraph. The 
relevant statements by Egypt will be quoted and will then be followed by 
Israel’s comments: 


= ... it was produced by the British not by Egypt seals 


8.31 To say that the map was "produced by the British" is perhaps a 
correct description of its physical manufacture. But it does not represent 


either what is said on the map itself or what in fact happened. 


8.32 The map itself carries the legend 
"Surveyed in 1912-13 under arrangement between the War Office and 
the Survey Department, Egypt. Drawn and printed at the War Office, 
1913. The SE portion of the sheet has not been surveyed." 


Thus the map itself claims that Egypt was at least formally involved in its 


production. 


8.33 What actually happened, though not inconsistent with this in 
formal terms, was rather different. The evolution of the 1915 map can be 


traced through a number of public statements made by those associated with 


its preparation. 


8.34 Closely involved in archaeological surveys, mapping and general 


gathering of intelligence in the region at that time was a private body, but 


vith close governmental links, called the Palestine Exploration Fund 
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("PEF"). In its report entitled Fifty Years Work Ch. XIV, pp. 147-154, 
(Annex 139) it describes the extension of mapping operations into the area 
bordered by the line of the Egyptian frontier “from Rafah on the 
Mediterranean to the head of the Gulf of Akaba" (p. 147). It indicates that 
work began in the area in December 1913 under the control of Captain 
Newcombe and that "by the end of May, 1914, the work was completed with the 
exception of a small portion near the head of the Gulf of Aqaba, where 
difficulties were made by the Turkish authorities ..." (p- 149). This area 
included that lying between Taba and Aqaba. In June 1914, in a postscript to 
a report that he had originally prepared for the P.E.F. in February 1914, 
(Annex 140), Newcombe confirmed this: 
"The whole of the work was completed as had been expected with the 
exception of a small area near Akaba; the Turkish authorities were 
unwilling to give permission for survey to be carried out in this 
district". 
8.35 The story can next be taken up in the activities and writings of 
a well known literary figure, T.E. Lawrence who was, amongst other talents, 
an archaeologist, and a map-maker. He had been engaged by the P.E.F. in 1913 


to help on the "archaeological" side of the work, a euphemism in those days 


for the gathering of intelligence. 


8.36 Col. Newcombe enlisted Lawrence’s help in surveying the area. In 


a contribution to a book entitled T.E. Lawrence by His Friends (1937) 


Newcombe wrote: 


" Some three or four weeks later, Lawrence joined me near Akaba 

. I had just been visiting the Turkish governor of Akaba who had 
politely stated that he had conclusive ; instruction from 
Constantinople to forbid my surveying in his District ..- ee 
was all for ignoring the Turkish governor --- he got some by 


spiting the governor who 


had refused him the use of any boats to 
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get to Faraun Island. He borrowed two of my ten-gallon water 
tanks, and swam on or with these the half mile to Faraun Island. 
The next day he was escorted by a Turkish police officer out of 
the district ..." (op.cit p. 107) (1) (Annex 141) 


8.37 In a note on the typescript of Liddell Hart’s T.E. Lawrence: 
in Arabia and After , Col. Newcombe wrote about the beginning of the 


European war: 


"Turkey was not in the war, but was sore about the Sinai survey, 
which it felt had been a military game. K. [Lord Kitchener] (the 
only begetter of the Survey) insisted on the Palestine Exploration 
Fund’s bringing out its record of our archaeological researching, 
p.d.q. [pretty damn quick] as whitewash. Woolley and I had 
instructions to do get it done instanter". 

( The Letters of T.E. Lawrence , ed. Garnett (London, 1964), p. 
181; Annex 142) 


8.38 By November 1914, when Turkey was already involved in the war, 
Lawrence was in the Army. His Letters contain the following to an unnamed 
friend: 


".,. Today has been an awful scramble, for some unit ... asked for 
a complete map of Sinai, showing all roads and wells, with 
capacity of latter, and a rough outline of hills. As Sinai is in 
manuscript in 68 sheets it means a little trouble, for the sheets 
(because the surveyors were not like yourself) were not numbered 
or labelled, and so nobody could put them together. I came up like 
St. George in shining armor and delivered them (i.e. Col. Hedley 
said ’You go down and see what you can do with the damned thing’) 
and by night behold there was a map of Sinai eighteen feet each 
way in three colours. Some of it was accurate, and the rest I 
invented. It took the three of us just eleven hours to get the 
thing traced". (ibid, p- 187; Annex 142) 





i i i i f the border, 
1 It may be noted that if Egypt is right as to the line ° 
Faraun Island was in Egyptian territory and the Turkish coment pee nD 
right to prevent Lawrence going there. That thought occured to nobody. Why: 
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(E/CM, Map No. 1). As the most important of illustration of later maps, note 
should be taken of Maps 2A and 2B in the E/CM, both of which show a straight 
line connecting BP90 and BP91E. The fact that in these maps the line is 
straight is sufficient to place a very considerable question mark over the 


much vaunted "accuracy" of the 1915 map. 


8.40 Lastly, there is no reason to assume that the "accuracy" of the 
map exceeds that of those earlier maps which showed the boundary passing 
over the sides of the contoured hills and ending not at an elevation but 


either at a triangle or on the seashore. 


= "No protest against this map has ever been made to Egypt’s 
knowledge". 


8.41 The fact that no protest has ever been made establishes nothing. 
In the 33 years from its publication in 1915 until the establishment of the 
State of Israel in 1948 there was no one with an interest in opposing it. 
Egypt clearly would not have looked with disfavour on a map that altered the 
terminus of the boundary to its benefit. By the time the map was published 
Turkey, which would have been the State most interested in protesting, was 
at war with Britain and could not be expected to protest. By the time that 
Turkey was again at peace with Britain, in 1922, it had lost all right, 
title and interest in Palestine and so no longer had any locus standi. 
Thereafter, from 1922 to 1948, Britain administered Palestine and even if, 


it might have protested to itself against its own map, its failure to do so 


is not a matter that Egypt can advance as against Israel. In any case, 
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"ridge" or as "overlooking Wadi Taba" requires a good deal of constructive 
imagination - as it should, since by the maps own admission, there was no 


prior surveying of that south-eastern area. 


8.44 It is impossible to ignore in this connection the 1946 Survey of 
Palestine 1:250,000 map, which after all is a descendant of the Newcombe 
family and which shows a terminus for the boundary that is clearly not at 


all as alleged above. (See above, paras- 2.26-2.28). 


8.45 The E/CM, para. 6.34, re-introduces the 1935-38 Survey of Egypt 
map (E/Map Atlas, No. 5-7) to "confirm" the location and elevation of BPIIE 
and as indicating that no change had occured after 1922. As already stated, 
this was the first time that Egypt published its own map of the area. But it 
was no more accurate than the earlier maps from which it is derived. There 


was no additional survey of the area. 


8.46 The second British map of 1915, (B/Hap Atlas No; 923) aS Om 
significantly smaller scale than the first 1915 map. It is clearly derived 


from the other 1915 map and shares its limitations. 


8.47 The next map referred to by the E/CM, para- 6.36 is the British 


map of 1943. This has already been the subject of comment - see above, para. 


; hich, 
3.07. Being derived from an aerial photograph, there is no basis) tn Wi 


5 of 91 
by any process of measurement existent at that time, an elevation 


hat 
metres could by observation have been accorded to ppl. It is clear tha 


e basis of extraneous 


the boundary line and elevation were superimposed on th 
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evidence. The 1943 map confirms the 1915 map because the boundary is copied 
from it. The one respect in which it does not follow the 1943 map is that 
the boundary stops short of the sea. This is because the large scale of the 
map excludes the possibility of assimilating the location of BP9IE to one at 


the shore or water’s edge of the Gulf of Aqaba. 


8.48 In this connection, attention should be drawn to one feature of 
the E/CM, namely, the following statement in para. 3.08: 


"No one, and certainly not Egypt, suggests that boundary ends at 
BP91: obviously it continues from there to the shore". 


This is incorrect. Everyone - except Egypt - suggests that the boundary 
ends at BP91 - witness Article I of the 1906 Agreement as reports of Owen 
and Wade, the Egyptian Statistical Yearbook 1909, Meistermann, Baedeker, 


Beadnell and the Naval Intelligence Handbook and photograph. 


8.49 A further difficulty about this contention is the evidence 
provided by Egypt’s 1967 map (see paras. 2.29-2.30 above and Annexes 
115a-b). In extending the boundary from a location at what looks like BPIIE 
to the shore, it turns southwestwards instead of proceeding, as Egypt 


contends in this case, in a straight continuation of the line from BP90. 


(ii) Photographic evidence, Diaries and the Accounts of 


Travellers 


The Parker Photographs 


8.50 The E/CM, para. 6.38, deals with the Parker photographs. The 


photographs are now presented in language which appears to differ from that 
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of the E/M. In the E/M the photographs were said to demonstrate that BP9IE 
(which the photographs were said to show) was at or in "the immediate 
vicinity of" the elevation at 91 metres fixed in the Egyptian Description 
Card for BP91E. Now the photographs are said "to provide clear evidence that 
the final boundary pillar was placed on the eastern ridge overlooking Wadi 
Taba". This statement is combined with the statement in the next paragraph, 
6.39, that the 1915 map does not "show any other pillar location in the 
immediate vicinity", to support the conclusion that " Thus , certainly in 


1915, the location of BP91(E) was confirmed". 


8.51 Obviously in preparing its Counter-Memorial, Egypt did not know 
of the presentation in the I/CM of the material which quite inescapably 
demonstrates that the locations of BP91E and of the Parker pillar are not 
only 284 metres apart in the horizontal plane but also 67 metres apart in 
height (see especially I/CM, paras. 2.15-2.33 and the illustration Fig. oF 
following p. 18). There is, therefore, little point in repeating here what 
has already been said in the I/CM and which is in no way contradicted in the 


E/CM. 


8.52 True, the Parker photographs reveal a pillar at a location east 


of BP91I. But if they prove anything, it can only be the construction in 


1906 of a pillar at that location. Egypt has not provided any proof of the 


subsequent history of that pillar. It has not said whether the pillar lasted 


till 1915 when the map which contradicts its location was published. So 


perhaps it will be better for Israel to await the Egyptian Rejoinder before 


making any further submission regarding the effect upon each other, and on 
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the case, of the co-existence of two such strikingly contradictory items of 


evidence as the family of the 1915 map and the Parker photographs. 
Travellers 


8.53 At para. 6.40, the E/CM again refers to Miss Plowden’s account 
which 1s described as "quite helpful". Comment has already been made on the 
textual content of the relevant pages of her book - see above, paras. 2.23 
(at fn. 1) and 3.45. At this point it is appropriate to mention - as an 
important indication of Miss Plowden’s "helpfulness" - a copy of the sketch 
map which appears at p. 279 of her volume (reproduced above following p.51). 
As immediately strikes the eye, this map shows the boundary in its last 
stretch nearest the shore of the Gulf of Aqaba passing southwards and 
crossing the Wadi Taba to terminate at a point, not on any hill, but west 
of the thalweg of the Wadi Taba. This would place the end of the boundary 


somewhere near the dom palms and Bir Taba. 
(iii) The British-E, tian Surveys 


8.54 This section is introduced into the E/CM (as paras. 6.41-6.46) 


under the heading of "evidence supporting the location of BP91(E)" and is 


devoted to asserting the significance of the following statement in E/CM, 


para. 6.42: "During the period 1941-1945 the Survey Directorate prepared a 


list of co-ordinates of points lying on and near the Egyptian-Palestine 


border". The section concludes (in para. 6.46): "Thus, in the British survey 


of 1941-1945 which was updated in 1956, there is a complete confirmation of 


" 
the exact location of the final boundary pillar shown on the 1915 map". 
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8.55 But what is this "survey"? Does the list represent the product 
of an independent examination of the terrain and thus constitute proof that 
a particular individual actually saw that "the location of BP91 of L190 is 

. exactly at the location depicted on the 1915 British Map of the final 
boundary pillar at an elevation of 298 metres [sic] or 91.6 metres"? (The 
words are taken from the last sentence of E/CM, para. 6.44). How does the 
fact that during the period 1941-1945 the Survey Directorate prepared a list 
of Co-ordinates evolve into an allegation that there was a "British survey 
in 1941-1945"? Not a scrap of evidence is produced to show that there was 
any fresh surveying input or that the list reveals personal observation of 
the location of BP90. When a survey is carried out it should be reflected in 
an accumulation of survey material, notes and data. Only when such material 
is produced can one establish the veracity of the claim made in this section 


of the E/CM. 
b. Evidence against the alternative Israeli locations 


8.56 The E/CM, para. 6.47, opens this section of the argument by 
saying that "in the end, the Israeli Memorial falls back on its 
intervisibility argument for this purpose, the weakness of which has been 
shown in Section E above". Little is achieved by the assertion of such 
generalities and the details of the positive evidence in support of Israel’s 
case have already been recalled. But the point should be made now that there 
would be nothing wrong with the Israeli case even if it relied on 
intervisibility alone. The intervisibility argument is not weak; it is 


compelling. Each of the Egyptian arguments directed against it has been 
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confronted directly and shown to be quite without foundation. But in fact, 
as has already been demonstrated, Israel’s positive case rests on much more 


than intervisibility. 


(1) Inappropriateness of either Israeli location 


8.57 The E/CM begins (para. 6.48) by ruling out the Israeli case for 


the granite knob. 


8.58 First, the E/CM says that "with the boundary in that location, 
the Turks would have been left in possession of Wadi Taba". This is not so. 
Wadi Taba, as has been shown in detail above, extends northwards almost to 
the Nekhl road. Even the E/CM concedes that it must extend at least as far 
north as the point where it is joined by Wadi Haneikiya - a distance of some 
5 1/2 kms. north of Taba. Thus the difference between locating BP91 at BP9II 
and locating it at BP91E has no effect on the "possession of Wadi Taba" 


except in the stretch of 2 1/2 kms. south of BP90. 


8.59 As regards this lower stretch between BP90 and BP9II, Israel 
does not argue that the whole of the Wadi is outside Egypt. Israel has 
conceded that Taba itself, in the sense of the dom palms, the well and the 
location of the old Egyptian frontier post, were and remained in Egyptian 
possession. Moreover, with the boundary line running from BP90 to BP9II 
(granite knob) the bulk of the Wadi would have been in Egyptian hands. This 
in E/CM, 


is demonstrated quite clearly in the new maps included by Egypt 


Maps 2A and 2B. Direct visual observation on the ground fully confirms 


this. 
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8.60 Nor should the Egyptian statement that a Turkish presence in the 
Wadi Taba would have been "wholly contrary to the British and Egyptian aim 
to force the Turks to evacuate the Wadi Taba" be taken as an accurate 
statement of British aims. No less than five times in April 1906 did Cromer 
and Grey express the view that concessions would be made to the Turks in the 
Taba area. It should constantly be recalled that Britain made an issue of 
Taba not because of any intrinsic importance of the location but because 
they wished to bring to a head the whole question of the final definition of 
the boundary between Egypt and Turkey with a view to being able to ensure 


the defence of the Suez Canal. 


8.61 Next the E/CM asserts that Turkish possession of Wadi Taba would 
have been "wholly contrary to the British and Egyptian aim to force the 
Turks to evacuate the Wadi Taba, and the Turkish agreement to do so". (E/CM, 
para. 6.48). The basis for this assertion rests, no doubt, on the argument 
advanced in E/CM, paras. 4.25-4.42, which has already been answered in 
detail in paras. 6.28-6.31 above. It is, therefore, necessary only to 
restate in summary form the following: (i) whatever may have been the 
original British view regarding the presence of the Turks in Wadi Taba (and 
those views - as recalled above - were not hostile to Turkish presence), by 
the end of the negotiations, and certainly by the time of the completion of 
the demarcation, it was quite clear to the British that their conception 
that Wadi Taba should be preserved as their route to the Gulf of Aqaba was 


fundamentally mistaken and unnecessary- Wadi Taba was basically impassable. 


(ii) The proposition that the Turks agreed to evacuate Wadi Taba is only 


partly true. It must be remembered that it was in July 1906 that Owen 
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repeated his rejection of a Turkish request for a line "as far west as the 
thalweg or bottom of the Valley of Taba" (see E/CM, para. 4.36). After that 
date the negotiations continued for over two months. At some point, after 1 
September 1906, there was a massive change in the arrangements for the 
southernmost sector of the boundary, when the line shifted from the axis 
Rafah-Marashash to follow a significant diversion to Taba - and that change 
reflected an alteration in British strategic thinking. Britain’s loss of 
interest in Taba was shown as early as April 1906. The details are set out 
in I/M, para. 7.29, p. 80. The evaporation of the strategic importance of 
Wadi Taba to Britain is further explained in I/M, paras. 7.44-7.48. What has 
never been explained by Egypt is what happened in September 1906, after the 
issue of the Sultan’s Iradé that produced the solution which is expressed in 
Article 1 of the 1906 Agreement. Owen expressed high contentment with the 
line which he eventually obtained and specified his pleasure in terms 


principally of the area of the upper Wadi Taba. 


(iii) Moreover, if Britain had really felt that the whole of the Wadi Taba 
had to be protected as a strategic route from Nekhl to the sea, it made no 
sense for it to permit the Turks to assume positions on the heights 


overlooking Wadi Taba in the manner which remained open under Article 1 of 


the 1906 Agreement as now interpreted by Egypt. The Turks were left in 


command of the heights above BP91E and east of the boundary, and could from 


such location effectively have controlled the neck of the wadi lying south 


of the point where it was joined by the Wadi Khadra, as well as a 


considerable area of the delta of the Wadi. The same would have been true of 


the positions lying to the east of the line between BPs 89 and 90. Thus, the 
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1906 Agreement as concluded, does not reflect any local _ strategic 
achievement for Britain or Egypt which dictates a line from BP90 to BP9IE. 
The strategic victory for Britain lay in securing the 1906 Agreement as a 
whole - an agreement which established for the first time with relative 
certainty an administrative separating line beyond which Turkey could not 


legitimately advance towards the Suez Canal. 


8.62 The E/CM, para. 6.48, then argues that "if those drafting the 
1906 Agreement had really wanted to terminate the boundary at the granite 
knob they could have quite simply so stated". It is true that they did not 
so state; conversely, and with equal force, if they had wished to terminate 
the boundary at BP91E they could have quite simply so stated. They could 
have said that the line should end at an elevation of 298 feet on the hills 


at the north-eastern corner of the delta of the Wadi Taba. But they did not. 


8.63 Instead, the draftsmen used language which meant something to 


them: "the point of Ras Taba on the western shore of the Gulf of Akaba". In 


the present arbitration it now appears that both sides are effectively in 


agreement that the word "Ras" describes a headland, cape or promontory. As 


can be seen from any map, and notably from the new Egyptian map, E/CM, Maps 


2A and 2B as well as Map 3, "the point of Ras Taba" is the point which is 


Ss 
truly visible as such at the granite knob. So, in purely descriptive terms, 


i ire 
the expression "the point of Ras Taba" was sufficient and did not requir 


b". And 
amplification by the addition of the words "at the granite kno 


; factor of 
alvays, it must be remembered there is the controlling 
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intervisibility. "The point of Ras Taba", even if it were vague, could only 
be the point of Ras Taba intervisible with the next preceding pillar. It 
was, therefore, unnecessary to refer specifically to the granite knob. By 
contrast, BP91E was excluded from "the point of Ras Taba" because it did not 


satisfy the requirement of intervisibility. 


8.64 In E/CM, para. 6.49, Egypt concludes its accusation that 
Israel’s case for the granite knob is "contrived" by saying that is "mere 
conjecture and poor geography". Conjecture it must be - but conjecture built 
on circumstantial foundations - upon the Wade Report of the demarcation and 
upon direct visual observation - which the Tribunal is in a position to 
share. It is not poor geography; it is good geography, because a line drawn 
intervisibly from BP90 to BP9II (the granite knob) in fact makes a perfectly 
satisfactory border - as the situation of the last six years has strikingly 
shown. It is Egypt which, in the same paragraph of the E/CM, misrepresents 
the geography of the area. The knob is not "a relatively insignificant part 
of the feature". As Israel has already said, but must again emphasize, the 
granite knob is a prominent feature whether observed from the sea, or from 


BPs 89 or as one descends Wadi Taba from BP90. 


8.65 It is particularly important in this connection to bear in mind 


a number of geographical facts which can best be verified by personal 


i i is 
observation but which cannot, in any event, be denied. From BP89 it 


t 
possible to see the Gulf of Aqaba. The point which one sees is the granite 


i k 
knob. One cannot see BP9IE. Since the Commissioners were trying to get bac! 


st 
to the point of Ras Taba and since - to assume for a moment a position mo 
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favourable to Egypt - they knew that the granite knob was near, if not at, 
that point, they would have headed for an intermediate point from which both 
BP89 and the granite knob would have been visible. They found this point at 
BP90. Then, since from BP90 the sea for which they were heading was 
represented in their field of vision by the granite knob, they came down 
from BP90 into the bed of the lower Wadi Taba. As they moved southwards down 
this, they would not always have been able on looking back to see BP90. But 
they would have known they were going in the right direction because the 
granite knob was always visible in front of them. Eventually, when they 
reached a point about 600 metres from the sea they would have been able on 
looking back, to see BP90 and would thus have been able to confirm that they 


were on the right course. 


8.66 All the way down the lower Wadi Taba, from the foot of the hogs- 
back on which BP90 stands, the granite knob would have been visible, not as 
an isolated feature but as an extension of the elevation or cliffs on their 
left (or eastern) side. Not until the Commissioners came past the projection 
on which the MFO camp now stands (see E/CM, Map No. 2B) would they have 
observed that the granite knob was to some extent free-standing, despite the 
fact that its outline, and location and geological character all fully 
associated it with the eastern rather than the western cliffs (1). However, 
a 


that would not by itself have deprived the granite knob of its quality as 


potential terminus. It was - and is - in fact a perfectly proper place at 


which to end the boundary - prominent, close to the sea and intervisible 


with BP90. 


south of the hogsback on which 


1 Generally speaking, in the lower Wadi Taba, ce eastern elAee! ace 


BP90 stands, the western cliffs are limestone and 
granite. 
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8.67 There would have been nothing to draw the Commissioners further 
eastwards to either BP91E or to the Parker pillar. Neither is intervisible 
with BP90 or even with BP89. Neither location particularly stands out as one 
enters the wider part of the Wadi delta south of the MFO camp. The Parker 
location presents itself as a mere outcropping of rock pointing towards the 
granite knob, but of markedly lesser stature. BP9IE is, it is true, higher 
than either the Parker pillar or the granite knob, but it is not the highest 
point on the short ridge of which it forms part and there is no special 
reason why that level of elevation should particularly have attracted the 
attention of the Commissioners as they moved southwards towards the granite 
knob. BP91E could not even have been seen by them till they were 


approximately already abreast of the MFO post. 


8.68 The only alternative to this approach would have been for the 
Commissioners, after they passed the south- and east-facing appendix-like 
projection of the western cliffs, just next to the name "W. Taba" in the 
southern sector of E/CM, Map No. 2B, to veer south-westwards towards the dom 
palms. Only there could they have again achieved intervisibility with BP90. 
Israel believes that they are less likely to have done this than to have 
gone straight on. Also, this deviation would have taken them further away 
from the cape or promontory upon which the granite knob stands and which is 
so clearly illustrated (though not named) in the Egyptian map, E/CM, Map No. 


2B. 


8.69 The suitability of the granite knob as the terminus of the 


boundary is confirmed when it is viewed from the sea- Anyone sailing off the 
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shore opposite the delta of Wadi Taba would be much more likely to identify 
the granite knob, a specific and precise feature at the bottom of the Wadi 
than they would the Parker location, which is merely a low elevation that is 
not readily distinguishable from the rocky mass behind it, as the location 


of BP91. 


(ii) Map Evidence 


8.70 As the maps have already been discussed in detail above, (1) 
Israel can follow the Egyptian lead and be equally brief. Israel’s case does 
not rest principally on maps, though some are important - see I/M, pp- 
131-137. As has already been set out in detail, the maps which Egypt invokes 
in favour of BP91E were not published till 1915 and were not a product of 
Egypt but of Britain. Thus they do not directly represent the conduct of a 
Party. They are patently contradictory of other Egyptian evidence (the 
Parker photos) and now of the British Naval Intelligence photograph. All the 
post-1915 maps are derived from the 1915 map and are thus tainted by its 
defects. 

8.71 E/CM, para. 6.51, touches upon the alternative Israeli location 
for BP91I, at Bir Taba. Egypt’s arguments are three: 

a Rejection of the significance of intervisibility- This is answered in 


detail in paras. 8.01-8.25 above. 








; 7 3.50-3-40; 
[See above, at paras, 226-2.305 3.073005, 75, ee ; ‘ 
5.205.255 5 98-5.29 5.393 5-555 54695-7105 7-41- 
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Re-assertion of the relevance of strategic considerations. This is 


answered in detail in paras. 6.28-6.31 above. 


Bir Taba is an "odd location". Why? Because it is "buried in a wadi", 
instead of "standing out on a high ridge plainly visible ..." Israel has set 
out in paras. 7.28 above its explanation of the functional character of a 
boundary marker, i.e. that it is there not to be seen as a monument or from 
a distance, but to serve those in the vicinity as an indication of where the 
line is, so that they may pass or not pass as the case may be. That is why 
intervisibility is so important, because it gives a clear indication of the 
course of the boundary. Standing at BP91E without the aid of a map no one 
would be able to tell where the boundary ran inland. Nor could anyone be 
able to tell, with or without a map, where the boundary ran seawards. But 
standing at Bir Taab one could see BP90 and one would be at the shore. There 


is nothing "odd" about it at all. 


(iii) Photographic Evidence 


8.72 In reponse to the words of E/CM, para. 6.54 one may paraphrase 


its actual words: It requires only to be restated here that the Parker 


photograph totally discredits the location for BP91(E). The point has 


already been made in detail and need not be repeated. 


8.73 As to what the Parker pillar is evidence of, beyond the fact 


that it was photographed in the course of construction on 31 December 1906, 


is not established. Egypt says it is evidence of the location of BP9IE. 
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That, it certainly is not. Egypt produces no evidence of its survival, 
either on a continuous or an intermittent basis. Israel is not in a position 


to prove that the pillar existed or disappeared. 


2. The other boundary pillar locations disputed by Israel 


a. Disputed boundary pillar location No. 7 





8.74 The E/CM argues that the Israeli location is incorrect, because 
it causes a deviation in the boundary line, thereby contradicting both the 
map evidence and the Wade Report. Egypt’s arguments relating to the maps 
have already been dealt with in I/CM, paras. 5.02-5.03, where it was pointed 
out that owing to the smallness of scale of the maps referred to, no 
inferences could be drawn from them as to the straightness or otherwise of 
the line. It need only be added that this argument applies no less strongly 
to the map attached to the Wade Report, to which express reference is made 


in E/CM, para. 6.56. 


8.75 As for the text of the Wade Report, it is true that it states at 
p. 50 that the line between astronomical stations A.13 (BP3) and A.11 (BP27) 
was straight. It is apparent, however, that Wade was speaking of a straight 


line loosely, and not in a rigid, geometrical sense. 


8.76 Agreed BPs 8, 9, 10, 11, 12; 13,/16,) 18, 19) & 21 all deviate 


from a straight line. 
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8.77 Egypt argues that UNEF markers are not evidence of the location 
of the international frontier. There is no justification for this argument. 
It is evidently based on (a) the Memorandum of the meeting in Cairo between 
General Burns and Brigadier Gohar of 23 June 1958, which states" the survey 
work did not constitute a re-survey of the International Frontier ... It was 
only for the use of UNEF as a provisional location of the International 
Frontier; and (b) General Burns’ letter of 12 November 1959, in which he 
writes to General Rikhye, "It should be understood that these markers are 
being erected merely for the purpose of enabling UNEF to fulfil its 


functions and does not represent an official demarcation of the I.F." 


8.78 However, the passages quoted cannot bear the weight that Egypt 
attributes to them. UNEF was, it is quite true, not carrying out an official 
survey or demarcation of the boundary. This could indeed, as Egypt says, 
only have been carried out by agreement of both parties, and this is indeed 
what was done during the course of 1981-82. But UNEF was nevertheless 
obviously trying, to the best of its ability, to determine the true course 
of the international boundary, and obviously did not simply erect markers in 
an arbitrary fashion. Consequently, any markers erected by it at the time 


are strong, though not of course jrrebuttable, evidence, of the course of 


the boundary. 


8.79 The references to intervisibility in E/CM are here beside the 


point. Israel points out, as 4 relevant fact, that 7(1) is intervisible with 


BPs 6 and 8, but does not argue that this fact, by itself, is sufficient to 


ue of 
prove the correctness of the location. As regards the general iss 
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intervisibility, the reference is made to the discussion elsewhere in this 


Rejoinder (see paras. 8.01-8.25 above). 


b. Disputed boundary pillar location No- 14 


8.80 Egypt argues that the U.N. marker to which Israel refers is not 
relevant to the location of the international frontier, and that Egypt 
adopted other locations at which such markers were found on the basis of map 


evidence and not because there were markers there. 


8.81 The first point has already been discussed in this Rejoinder, in 


connection with BP7. 


8.82 As regards the second point, if the locations accepted by Egypt, 


on whatever grounds, in fact correspond with those shown by U.N. 


pipe-markers, this simply confirms the accuracy of the work carried out by 


it 
UNEF, and lends credence to Israel’s claim that the markers placed by 


have strong probative value. 


c. Disputed boundary pillar location No. 15 


ibed bi 
8.83 The remnants referred to in I/M, para. 9.14, and descr y 


" lleged by 
Egypt (E/CM, para. 6.61) as "scattered stone pebbles" are not alleg 


llar. Egypt’s 
Israel to be remnants of a UNEF marker, but of an early pilla 2 
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references to UNEF markers at this point is therefore irrelevant. The nature 
of the terrain in this area is such that any stones situated there cannot be 
there naturally, but must have been brought deliberately. This supports 
Israel’s contention that they are remnants of a man-made structure, and the 
strong presumption is therefore that this was a boundary pillar, since it is 


not reasonable to imagine any other structure being erected there. 


8.84 The scattered stone pebbles are supported by coordinates of 
boundary pillars that the Survey of Israel received from UNED. This is 
referred to in the I/M as the UNEF Survey (see I/M, p- 147, para. 9.14). 
When the I/M says that BPI5I is derived from the UNEF Survey, that means 
that BP15I is derived on the basis of the distance and bearing between BP14T 


and BP15I based on the same UNEF list of coordinates. 


8.85 The statement that the Egyptian 1935-38 Map is on a large enough 
scale (1:100,000) to identify location 15(E), is quite absurd. The 
divergence in the boundary created by the disparity between 15(I) and 15(E) 
is about 16 metres. This corresponds, on a 1:100,000 map to 0.17 
millimetres, a length which is virtually invisible, and well within the 


map’s margin of error. 


d. Disputed boundary pillar location No. 17 


8.86 The comments on BP Location 15 apply equally to this disputed 


location. 
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e. Disputed boundary pillar location Nos. 27, 46, and 51 





8.87 Israel’s arguments in the I/CM concerning these locations fully 


cover all the points raised by Egypt in the E/CM. 


f. Disputed boundary pillar location No. 52 


8.88 The E/CM, para. 6.72, repeats the argument contained in the E/M 
that all previous maps show a straight line between BP51 and BP53, and this 
argument was dealt with in the I/CM, para. 5.34. The E/CM adds an express 


reference to the new Map (Map No. 4) reproduced there. It is true that that 


map shows a straight line at the point corresponding to location BP52. But 


it also shows a straight line at the point corresponding to agreed BP5O, 


although that point in reality deviates from the straight line by about 600 


metres. Thus, the Turkish map cannot be regarded as reliable on this point. 





g. Disputed boundary pillar location No. 56 


8.89 Israel’s arguments in the I/CM concerning this fully cover the 


points raised by Egypt in the E/CM. 


g5, 86, 87 and 88 


h. Disputed boundary pillar locations Nos. 


i ion 
8.90 It will be convenient to discuss these disputed locatio 
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together, since they form a consecutive series in a specific geographical 


area (Ras el Naqb), and define a distinct segment of the boundary. 


8.91 Even though no attempt will be made to repeat all the arguments 
contained in the I/M and the I/CM, it will be necessary briefly to 
recapitulate some of them, in order to make the reply to the arguments in 


the E/CM clear. 


8.92 It will be useful, first of all, once again to quote the 
relevant parts of Article I of the 1906 Agreement. This states that the 
Administrative Separating Line, after leaving the point of Ras Taba, 
"follows along the eastern ridge overlooking Wadi Taba to the top of Jebel 
Fort". It is then said to "extend by straight lines from Jebel Fort to a 
point not exceeding 200 metres to the east of the top of Jebel Fathi Pasha, 


and thence to the "intersection point". 


8.93 Thus, in order to identify the course of this part of the 
boundary, it is necessary to identify the following geographical features: 


(1) Wadi Taba 

(2) the eastern ridge overlooking Wadi Tada 
(3) Jebel Fort 

(4) Jebel Fathi Pasha 
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8.94 The identity of Wadi Taba and of the eastern ridge have been 
discussed at length both in the I/M, the I/CM and in this Rejoinder (see 
paras. 7.18-7.38 above). However, for the purposes of this part of the 


discussion, two points in particular should be stressed. 


(i) Egypt’s argument that Wadi Taba, by implication also the eastern 
ridge overlooking it, terminate somewhere (it is not made clear where) in 
the area where Wadi Gaseiriya and Wadi Haneikiya biforcate from it, is 
incompatible with the way in which Article 1 is formulated. The area in 
question is about 4 kilometres north of the coast, 1.e., only about one 
third of the distance from the coast to Jebel Fort. But the language of 
Article 1 clearly implies that Wadi Taba, and the eastern ridge continue 
most of the way to Jebel Fort. If Wadi Taba really terminated where Egypt 
claims, it would have been natural to mention additional geographical 


features along the route, in order to clarify the course of the boundary. 


(ii) Israel and Egypt have agreed that the boundary passes over the 


hill on which 881 and 88E are both situated, the disagreement between them 


be 
relating only to the precise location at which the new pillar should 


db 
placed. This hill overlooks and is to the east of the Wadi identifie ry 


f the 
Israel as Wadi Taba, and this fact confirms the correctness © 


d never 
identification. The fact that 88 is 4 location at which there ha 


irrelevant 
previously been a pillar, as Egypt admits, (E/CM, para- 5236) SEES 


ment is 
to this point, since what is described in Article 1 of the 1906 Agree! 


individual 
the course of the boundary (or ASL), and not the location of a 


i ntention 
pillar. Egypt can only evade this difficulty by the implausible co 
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that the name Wadi Taba relates only to the southern part of the Wadi, and 


not to its natural prolongation to the north. 
Jebel Fort 


8.95 Israel’s arguments in favour of its location and against Egypt’s 
are to be found in I/M and I/CM. It remains only to deal with the arguments 


contained in E/CM: 


(i) "There is nothing in Article 1 (even as translated by Israel) 
stating that the summit, Jebel Fort, overlooked Wadi Taba". The answer to 
this is that Israel does not claim that Jebel Fort was supposed to overlook 
Wadi Taba. In fact, neither the Israeli not the Egyptian locations do so. 
However, Jebel Fort must be a location situated north of the end of the 
eastern ridge, and not too far from it, in order to make sense of Article 1. 
The Israeli location, but not the Egyptian one, meets this condition. 


(ii) "The Boundary line shown on the Wade Map does not pass through 


the peak appearing on the Wade Map just to the right of "G. Fort". So the 


peak could not be Jebel Fort. The name was obviously placed on the Wade Map 


next to the other peak because it was a convenient location on the Map to 


write "G. Fort". 


8.96 The simple reply to this argument is that the peak to the right 


of the words "G. Fort" on the Wade Map is the only one to which it can 


possibly relate. 
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8.97 If the words were intended to refer to some other feature, 
further to the east corresponding to the Egyptian location, then one can not 
see why they should not have been printed further to the right, and that 
other location clearly shown. Thus the topography of the Wade Map reflects 


the Israeli location for Jebel Fort. 


8.98 As regards Egypt’s arguments in favour of its own location, 
those contained in the E/M have already been dealth with in the I/CM. The 
E/CM claims that the Egyptian location is said to lie on a much straighter 
line between BP89 and BP85E. This is quite irrelevant, since there is no 
requirement that the line from BP89 to BP85 should be on a straight line. 
Moreover, the line claimed by Israel from BP85I to agreed BP89 is in fact 
much straighter than the Egyptian claimed line, and is also a _ natural 


continuation of the agreed line BP89 to BP90. 


Jebel Fathi Pasha 


8.99 As stated in I/M, in the map attached to the Wade Report, the 


vords "G. Fathi Pasha" are printed to the left of a clearly identified hill, 


which is that claimed by Israel. 


it 
8.100 Egypt disputes this argument on the same grounds on which 


that the 
disputes the similar argument relating to Jebel Fort, and claims 


so as not to obscure 
name "was merely placed at a convenient spot on the map 


that that 
topographical features". This argument fails for the same reason 
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relating to Jebel Fort fails. It is quite impossible to read the words "G. 
Fathi Pasha" on the Wade Map as relating to anything but the hill marked 
immediately to the right of it. There is, in fact, no other feature of the 


map to which it could possibly refer. 


8.101 All Israel’s other comments on BPs 85, 86, 87, and 88 are 


contained in the I/M and the I/CM, and do not need to be repeated. 


8.102 It is self-evident that if Israel’s identification of these 
geographical features is correct, then the boundary line must follow the 


course claimed by Israel, and not by Egypt- 


8.103 As regards the precise locations of the pillars BPs 85, 86, 87 


and 88, Israel has nothing to add to what was stated in the Memorial and the 


Counter-Memorial. 
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CONCLUSIONS 


Israel affirms the submissions which it made in the Conclusions to its 


Counter-Memorial, namely: 


The Tribunal should decide that: 


Principal submissions: 


1. As regards BP91: For the reasons set out in Part II above, 
a. Egypt has abandoned its claim to a location for BP9] at the point 
identified by Egypt as BP91E in the relevant Egyptian description card 


in Appendix A of the Compromis; 


b. The claim by Egypt to a location for BP9]1 at a point other than BP 


91E is not admissible; 


c. In the absence of any admissible claim by Egypt to a location for BP 


91 conflicting with Israel’s claim to a location for BP9] at either of 


91T 
the locations identified on the Israelai description cards as BP91 


(G.K.) or BP9II (B.T-), the location of BP91 is at one or other of the 


latter locations. 


4 is set 
2. As regards the Boundary Pillars other than BP91 : For the reason 


Vv of the present Counter-Memorial, the 


out in Chapter 9 of the I/M and Part 


Israel and 
Boundary Pillars other than BP91 are at the locations advanced by Isr 


indicated in Appendix A to the Annex of the Compromis- 
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3, Further or in the alternative, as regards all the disputed Boundary 
Pillars, they are not at the locations advanced by Egypt and indicated in 


Appendix A to the Annex of the Compromis. 


Alternative submission: 


As regards all the Boundary Pillars specified in paragraph 1 of the Annex to 


the Compromis, 


(i) the pillars are situated at the locations advanced by Israel and 


indicated in Appendix A to the Annex of the Compromis and/or 


(ii) the pillars are not situated at the locations advanced by Egypt and 


indicated in Appendix A to the Annex of the Compromis. 


Respectfully submitted 


R. Sabel 
Agent for Israel 


R. Walden 
Deputy Agent for Israel 
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APPENDIX 
VISIT OF THE TRIBUNAL PURSUANT TO THE COMPROMIS, ARTICLE VIII, 3(B) 


Systematic list of suggested points to be viewed by the Tribunal 


The order of items presented in the following list will follow an 
approximately geographical sequence moving southwards down the boundary 


line. 


1. The existence of intervisibility should be noted between BPs 5-6, 34-36 


and 75-76-77. 


2. At BP52, note the location of remnants in relation to the location 


proposed by Egypt. 


3. Observe the continuity of the Wadi Taba from the plateau and the 
tributary-like character of the Wadis Haneikiya and Gasairiya. Note that the 
generally impassable character of the Wadi in its reaches above BP90 make it 


impassable as a road from the Nekhl to the Gulf of Aqaba. 


h 
4. At BP89, observe that when looking towards the Gulf of Aqaba, the 


‘ ; also that 
point that presents itself to view is the granite knob; observe 


i i d at a point 
BP89 is not placed at "the summit of a mountain” but is place 


of the 
above which higher points rise - thus contradicting the terms 


nt. When 
Egyptian translation of the Turkish text of the 1906 Agreeme 


under 
descending from BP89 to BP90 observe the heights left by the boundary 


Turkish control. 
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5s At BP90, observe the points on the shore of the Gulf of Aqaba in the 
region of Ras Taba which are intervisible with BP90. They are the western 
parts of the granite knob, a stretch of the shore just west of the granite 
knob and, further west after a short distance, the shore just beyond the dom 
palms and the well. Observe that there is no continuous ridge, range or 
summits of mountains connecting BP90 to the sea. Observe that neither BP9IE 
nor the Parker pillar are visible from BP90. Note that BP90 is not placed on 
"the summit of a mountain" but sits under a considerable higher wall of rock 


rising to a summit some 135 m. above BP90. 


6. Descending the bed of the Wadi Taba from the base of the hogsback on 
which BP90 is located, observe the discontinuity in the eastern flank of the 
Wadi Taba created by the opening north-eastwards of the Wadi Khadra; observe 
also the commanding positions that would have been retained by the Turks if 


the boundary had run in a straight line from BP90 to BP9IE or the Parker 


location. 


7. Note that the eye is led by the eastern flank of the Wadi directly 


s T! 
towards the granite knob; and that the granite knob is seen until the very 


lowest reaches of the Wadi as the feature dominating the shore. 


itic in 
8. Observe that the rock on the eastern side of the Wadi is gran 


te different 
character, whereas the rock on the western side is of a qui 


geological character. 
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9. It can be seen that there is no single cliff or hill face on the east 
side of the Wadi descending in an unbroken gradient from the summits to the 
Wadi bed, but rather a drop into a trench-like depression, after which the 
rocks rise rampart-like before fallng away into the Wadi. Thus, there is on 


the east side no single cliff-face running north from the shore. 


10. Look back to note that BP89 is constantly visible from the bed of the 


Wadi. 


li. Note that BP91E does not become visible on the east until the MFO post 
is reached and that even then there, there is nothing special about BP9IE to 
distinguish it as a location. Also, BP9IE is not immediately above the Wadi 
laba but stands on a ridge one removed from the bed of the Wadi. 

12. Observe that the former location of the Parker pillar, just near the 


Israeli sentry hut, at a height of 24 metres, does not present itself as a 


notable feature of the landscape. 


Wadi 
13. Note that BP90 can be observed from a point on the bed of the Wai 


from that 
about 700 metres north from the shore at the granite knob andachaoe 


d b any 
point south, the line of the boundary can readily be determined bY 


traveller. 


0 onl 
14. At BP91E note that there is no intervisibility with BP90 BP? y 


tance of some 
becomes visible if one continues northwards from BP91E a dis 


300 metres to an elevation of 130 m- 
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15% From BP91E one could not trace the course of a straight boundary line 
to BP9O0 on foot. To follow the ridge north-westwards in the general 
direction of BP90 would bring one into Turkish territory with a commanding 


position over Wadi Taba. 


16. Looking towards Aqaba and Eilat, observe that one can see no further 
than the second bend in the road, approximately 1 km. distant (and vice 
versa) so that the alleged prominence of BP91E as the location of a boundary 
pillar visible from all directions is, from that direction at any rate, 


relatively unimportant. 


17. Observe the distance from BP9IE to the Israeli sentry post adjacent to 


the former Parker pillar (284m.) and the difference in altitude (67m). 


18. At the sentry post (alt. 24 metres) note that the location of the 
Parker pillar was removed for obviously necessary road widening. Note 


absence of intervisibility with BP90. 


19. Note that south of the eastern end of the granite knob is a distinct 


promontory or headland, the Ras Taba. 


20. At the western end of the granite knob, there is jntervisibility with 


both BP89 and BP90. The dom palms still stand quite distinctively some 300 


metres to the west. 
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21. Note the location of the cairn at a distance of 45.5 metres from the 


western end of the granite knob and 36 metres from the sea. 


Deis From the area of the dom palms and the well, observe intervisibility 
with BP90. Note that BP91E and the Parker location are clearly visible and 
that if any pillar, having stood upon them were removed, its disappearance 


would be immediately noticeable. 


23. From any point in the Gulf of Aqaba offshore the mouth of the Wadi 
delta the granite knob is clearly the most readily identifiable feature on 
the shore. The Parker location is insignificant and BP9IE is virtually 


indistinguishable from any other point, higher or lower, in the same group. 
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